Case 15-E-0082 – Proceeding on Motion of the Commission as to the Policies, Requirements and Conditions for Implementing a Community Net Metering Program

Community Distributed Generation Low-Income Collaborative -
Oversight Working Group Report

Introduction

The Oversight Working Group (the “Group”) of the Community Distributed Generation (“CDG”) Collaborative effort convened by the New York State Department of Public Service (“DPS”) Staff  met four times during November and December 2015 and developed the narrative below.  The team consisted of the following members:

Hannah Masterjohn, Co-Chair, Clean Energy Collective
Marc Webster, Co-Chair, NYSEG/RG&E
Tom Dwyer, Office of the General Counsel, DPS Staff
Adam Conway, Couch White, representing the City of New York
Adam Flint, Southern Tier Solar Works Program, Binghamton Regional Sustainability Coalition
Cathy Pasion, City of New York
Doug Keddie, National Fuel Gas Distribution Corporation
Erik Solomon, National Fuel Gas Distribution Corporation
Evan Crahen, National Fuel Gas Distribution Corporation
Glynis Bunt, Central Hudson Gas and Electric
Janet Audunson, National Grid
Jeffrey Stockholm, representing SolarCity
Jessica Azulay, Alliance for a Green Economy
Kerri Kirschbaum, Con Edison
Sean Garren, Vote Solar
Tineesha McMullen, Orange & Rockland Utilities

The following provides the results of the Group’s efforts and comprises the CDG Collaborative Report (the “Report”) to be provided to DPS Staff.  

Overview/Summary

The Group discussed the following topics:

1) Consumer Protections and the Home Energy Fair Practices Act (“HEFPA”) as They Relate to CDG

HEFPA is not universally applicable to CDG.  However, the Group identified certain sections which would generally be applicable.  The relevant sections involve complaint resolution, budget billing options, meter reading and estimated billing, back-billing, late payment charges, voluntary third-party notice, and contents of bills and notification rights.

A memorandum by Couch White, LLP (Adam Conway and Justin Fung) dated November 11, 2015 lists all applicable HEFPA guidelines regarding to CDG.  The Group reviewed and discussed the information contained in that memorandum.  It is incorporated by reference into the Report and is attached hereto with the CDG Report being provided to DPS Staff.  

2) Goals for low-income participation in CDG and the definition of a low income customer as it pertains to CDG

In the Public Service Commission’s July 17, 2015 Order Establishing a Community Distributed Generation Program and Making Other Findings in Case 15-E-0082, one of the cited goals of CDG is to promote low-income participation by requiring that 20 percent of all members of a CDG project are low-income customers for such projects interconnected during the introductory Phase 1 period established in the proceeding (defined as July 17, 2015 through April 30, 2016).  Low-income customer participation is one of two types of CDG projects that can be interconnected in Phase 1; the other is CDG projects sited to bolster grid reliability or provide other locational benefits.  Phase 2 (effective May 1, 2016) currently allows CDG projects to be interconnected throughout utilities’ entire service territories without restriction.  However, the Commission notes that low-income customer participation in CDG projects must be encouraged and their interests further advanced in Phase 2.  The Group recognized that utility discount programs do not capture all low- income customers, which is generally based on Home Energy Assistance Program (“HEAP”) eligibility, thereby creating challenges for developers to achieve the 20 percent goal in Phase 1 and potentially leaves eligible low-income customers from being able to enroll in CDG projects.

The Group identified that simply continuing the 20 percent per CDG project goal for low-income customer participation into Phase 2 with such customer eligibility based on utility discount programs was not an adequate solution. Research conducted by the group, which was based on estimates of customer counts and is based on a number of facilitating assumptions, found that Utility Low Income programs currently serve less than 1/3 of the New York States Low Income customers (see appendix 2). To address this, the Group identified three possible solutions, and supports one of those solutions that is centered around program goals and income verification.  The proposal is discussed in detail below in the Barriers Section along with other options considered.  The Group believes that the Commission will have to decide whether to:  a) expand the definition of what constitutes a low-income customer solely for the purposes of CDG projects; b) keep the traditional utility definition of low income (i.e., HEAP eligibility in most cases) for consistency purposes and reconsider a lower than 20 percent goal once Phase 1 concludes; or c) remove the per-project mandate and instead set a program-wide goal of 20 percent low-income participation (averaged across all CDG projects) and direct the New York State Energy Research and Development Authority (“NYSERDA”) to achieve this goal through incentives and other support as part of the Clean Energy Fund and New York Green Bank.  The Group also identified the pros and cons of each option below in the Barriers Section.

3) Reporting Requirements to Measure CDG Low-Income Customer Participation Efficacy

The Group was in agreement that some sort of reporting on CDG low-income penetration and efficacy should be provided annually; and possibly more frequently if a need is demonstrated.  At a minimum, such a report should identify numbers of participating customers, and energy use of installed CDGs regardless of fuel source (i.e.,  kWh or therms).  

With respect to responsibility for compiling and filing such reports, the Group identifies several issues.  First, the report should be publicly filed with the Commission.  Second, since NYSERDA is the party which will most likely provide funding and/or incentives to facilitate low income customer participation in CDG, the Group believes that NYSERDA should be involved in compiling the report.  We note that, outside of those customers receiving specific incentives tied to income, it may be difficult to gather income data from participating customers; such data is sensitive and many customers may not wish to disclose it.  Community solar providers typically do not request customer income levels when executing contracts, so project sponsors would not necessarily have that information.  The Group recommends that the Commission consider the policy question of whether all CDG program participants should be required to disclose income levels (which assumes that a customer’s income level will be collected during enrollment for the CDG project), or whether it is more feasible to require income disclosure only from those who receive specific low-income incentives, recognizing that the latter approach may result in an underreporting of true low-income participation. 

4) Regulatory Uncertainty

The Group recognized that a significant amount of regulatory uncertainty exists with respect to CDG.  There are currently multiple on-going proceedings with different timelines where orders from the Commission are expected to be issued over the course of the next year.  The proceedings that may impact or overlap with this proceeding include Case 12-M-0476 (Retail Access); Case 14-M-0101 (REV); Case 14-M-0224 (Community Choice Aggregation); Case 14-M-0565 (Low Income Energy Affordability); Case 15-M-0180 (DER Oversight); Case 15-M-0127 (Energy Services Companies Eligibility) and Case 15-E-0047 (Orange & Rockland Net Metering).  Given these proceedings, the Group recommends that the Commission be cognizant of the ways in which orders in those other cases will impact further orders in this case, or vice versa.  

5) Recognition of Which Energy Sources Are Included in CDG

The Group recognized that, consistent with the REV Proceeding framework, and the REV Track 1 Framework Order, the Commission is supporting a broad portfolio of fuels equally.  In the case of CDG, the July 17, 2015 Order describes a framework centered on a net metering paradigm that is currently authorized under Public Service Law (“PSL”) §§ 66-j and 66-l.  

The Group took an inclusive approach to CDG that includes natural gas along with renewables to determine fuel sources eligible to participate in the CDG program, including CHP applications, among others.

6) Upstate/Downstate Equity

While initially considered by the Group, the issue of upstate/downstate equity was ultimately referred to and addressed by the Incentives Working Group.  Therefore, rather than duplicate effort, the Group defers to the Incentive Working Group on any conclusion reached on this topic.

7) Ensuring Coordination with DER Oversight

As with the identification of Regulatory Uncertainty above, the Group recognizes that the oversight of CDG strongly parallels that of Case 15-M-0180 (DER Oversight Proceeding).  Since a significant number of members of the various CDG Working Groups also participate in the DER Oversight Proceeding, the Group is confident that the participants in both proceedings will be cognizant of the impact that actions in one proceeding may have on the other, and vice versa.  

8) Customer Consent and Disclosure

Customer Consent and Disclosure was referred to the Customer Working Group.  However, NYSERDA’s existing policies concerning customer consent could be reasonably extended to CDG.


Identification of Barriers or Issues

Setting Goals and Defining Low-Income Customer

At issue is that utility-administered low-income discount programs do not fully capture all low-income customers, but just a subset that receive HEAP, or, in the case of New York City, receive benefits from one of a number of assistance programs. There are concerns that many low-income customers will be left out of eligibility for inclusion in CDG programs and that project developers will not receive “credit” for low-income participants for the reason that such customers are not enrolled in utility discount programs.  This may result in an inadequate potential pool of low-income customers to achieve the ordered 20 percent Phase 1 goal for low-income customer participation, and create unequal access for low-income customers.  The Group recognizes that there are other scenarios under which DG projects may be interconnected during Phase 1 aside from meeting a goal based on customer low-income status.  

The Group recognizes that, in some utilities’ service territories, low-income customers comprise fewer than 20 percent of the customer base and electric throughput, which would therefore result in an inability to achieve the desired low-income customer participation goal in certain service territories.  Therefore, a barrier to achieving the goal may already exist.  

To address these barriers, the Group identified three possible solutions, and identified the pros and cons associated with each solution.  

Solution 1 – Define low income for the sole purpose of the CDG proceeding 

The definition of low income could be established for the sole purpose of the CDG proceeding to encompass low-to-moderate income (“LMI”) customers.  The Group recognized that NYSERDA has defined LMI as being at or below an income level equal to 80 percent of the Average Median Income (“AMI”) for a given region.  

Pros:
a) The pool of potential LMI customers is expanded, thus improving the ability of the program developer and/or sponsor to meet the 20 percent Phase 1 goal.
b) Including moderate income customers will increase access to CDG, since those between 60-120% AMI frequently have many of the same credit, income to debt, and other barriers that prevent low income customers from accessing NYSERDA clean energy programs.  The Group also notes that moderate income customers are not prohibited from participating in Phase 1.

Cons:
a) Expanding the definition would require a non-utility third party to be responsible for calculating the LMI threshold and verifying potential customer income eligibility. This party would then need to report verified incomes back to CDG project developers and/or sponsors.  Utilities do not have income information or the necessary technological system capabilities to perform income verifications for an expanded LMI pool, nor can utilities share information on customers participating in HEAP without expressed customer permission to do so.  Thus, another entity acting as the project developer, or NYSERDA, would be required to hire a third party or utilize the Office of Temporary Disability and Assistance’s (“OTDA”) existing income verification protocols for the CDG program.
b) An expanded LMI definition would create inconsistencies between utility low- income program eligibility and CDG low-income eligibility, and other definitions of low income currently being used in other regulatory proceedings in New York State.  The inconsistency would confuse customers, make it difficult for both utilities and other parties to explain this differentiation to customers, and could potentially lead to decreased customer satisfaction.
c) While expanding the pool of qualified participants, making it easier on developers and opening access to more customers, the inclusion of moderate-income households would not specifically address participation by those who have the lowest incomes.

It is important to note that utilities typically identify customers as low income once OTDA approves those customers for HEAP grants.  Often receipt of the HEAP grant is the first instance in which utilities learn of a customer's low-income status.



Solution 2 - Keep low-income eligibility tied to utility discount program participants for consistency purposes and establish a new goal, effective May 1, 2016, that is less than 20 percent.  

The traditional definition of low-income (i.e., HEAP recipient) used by utilities could be used in this instance.  The Commission could recognize that a 20 percent goal may not be possible and set a lower goal, (e.g., 10 percent) to allow developers and/or sponsors a better opportunity to achieve the goal.

Pros: 
a) Some existing low-income customers are known by utilities because they are enrolled in a utility low-income discount program.  
b) Identifying those customers is easier and would maintain consistency between OTDA’s HEAP offering, utility low-income programs, and other regulatory proceedings.  However, even if these customers can be identified by utilities, there are ongoing issues regarding the ability of utilities to share income data without expressed customer consent.

Cons: 
a) Linking qualification to utility discount programs may not allow for a sufficiently large enough pool of customers to meet even a lower Phase 2 goal. This could create a barrier to entry on the part of CDG sponsors.  It could also compromise participation in CDG by low-income customers who should be eligible based on income but are, for various reasons, not enrolled in a utility low-income discount program.

Solution 3 – Remove the per-project mandate and instead set a program-wide goal of 20 percent low-income participation (averaged across all projects) and direct NYSERDA to assist in achieving this goal through incentives and other support as part of the Clean Energy Fund or the New York Green Bank and not a new customer surcharge.

The 20 percent Phase 1 goal should not be a requirement for each CDG project following the conclusion of Phase 1 on April 30, 2015.  To achieve the goal, the Group recommends that NYSERDA could be directed to design incentives and other programs to support this level of low-income participation in CDG programs on a statewide basis.  Some projects could have higher levels of low-income participation, while others could have no or low levels of participation by low-income households.  The goal would be to average out participation across the state and across projects to meet the 20 percent participation goal.  NYSERDA’s expertise makes it uniquely qualified to determine incentive levels, provide necessary technical assistance, quantify grant amounts, and determine support that would be necessary to achieve a statewide program goal.

The Group further suggests that all low-income customers, whether they are enrolled in a utility discount program or not, should be counted toward the 20 percent goal and should be able to benefit from NYSERDA’s incentives and programs. The Group recognizes that utilities are not set up to verify income and are not able to identify low-income customers that are not enrolled in their discount programs. Therefore, to achieve a wider eligibility, NYSERDA, project developers, OTDA, or another party would need to be tasked with verifying income, and meeting the program goal. Expansion of low-income incentives to include low and moderate income customers could be explored, as is the case in the Massachusetts Solar Loan Program and in recent changes to the GJGNY program (see appendix 3). However, if expansion takes place, the Commission could consider if the 20% goal should be expanded to be proportional to the increase.

Pros: 
a) While “soft,” the goal could still be potentially achieved with the expertise of NYSERDA to oversee and administer low and moderate income participation.
b) The program-wide goal would allow for variations among projects, and would incentivize some developers to design projects for the purpose of enabling high levels of low-and-moderate income customer participation.
c) This would greatly reduce barriers to entry for potential CDG developers and/or sponsors, while providing increased support for projects that attain high low-income customer participation.  
d) Including moderate income customers will increase access to CDG, since those between 60-120% AMI frequently have many of the same credit, income to debt, and other barriers that prevent low income customers from accessing NYSERDA clean energy programs.  The Group also notes that moderate income customers are not prohibited from participating in Phase 1.
e) NYSERDA should have ample funding available to support the development of a CDG program as part of the Clean Energy Fund and the New York Green Bank.  NYSERDA could utilize this funding to offset their costs of administering such a program.
f) NYSERDA could use the CDG program as another source of potential referrals for their statewide EmPower program, providing CDG participants with free weatherization and energy education services.  NYSERDA is uniquely qualified to coordinate referrals between two of their programs.  

Cons: 
a) Applying a goal instead of mandate would not necessarily guarantee that the state would meet the program-wide goal.  NYSERDA or other parties would need to verify income, unless only those low-income customers who were enrolled in utility discount program were to be counted.  This would require additional administration on the part of either NYSERDA, project developers, or a third party to evaluate whether individual projects contributed toward the 20% goal
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Recommendations to Address the Barriers or Issues

The Group identified possible solutions to the low-income customer definition in the “Barriers” Section.  Despite offering three different solutions, the Group recommends Solution 3 as the best solution for the Commission to pursue.    

The issue of regulatory uncertainty will likely be clarified organically.  The Commission is likely to issue orders in some or all of the cases identified by the Group which will help to alleviate part of the problem.  



If applicable, different positions of working group participants, in instances where no consensus is reached

None.


Identify areas where the Commission's input may be required

As noted above, the Group recommends that the Commission consider and act on one of the solutions offered for the definition of low-income customers in the Barriers Section.  The Group would prefer that the Commission adopt Solution 3, as noted above.

The Commission likewise should consider leveraging OTDA’s existing capabilities for performing income verifications for LMI customers as well as NYSERDA’s considerable expertise.  Additionally, the Commission should consider who holds the responsibility for gathering and verifying a customer’s low-income status (i.e., project developers during customer enrollment, or otherwise).



Next Steps
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