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CHAlI RMAN BROWN: Good nor ni ng. | would I|ike
to call the Public Service Comm ssion session of
September 3, 2008 to order.

Madam Secretary, are there any changes to
t he agenda today?

SECRETARY BRI LLI NG: There are no changes.

CHAI RMAN BROWN: First item for discussion
and the only item for discussion today is to conplete
our discussion of case 07-M 0906, the joint petition for
approval of the acquisition of Energy East corporation
by | berdrola SA.

And | would |like once again to ask
Adm ni strative Law Judge Rafe Epstein in the Office of
Heari ngs and Alternate Di spute Resolution to continue
our discussion as he did in the last meeting.

Judge.

JUDGE EPSTEI N: Thank you, Chairman. Good
mor ni ng, Chai rman, Conm ssi oners.

As we did in the |ast neeting, the procedure
we have in mnd this morning is to go through a nunber
of different topics and invite discussion and questions
before we nove on to the next topic.

The first of these would be -- just by way

of introduction, at the |ast session | gave you a quick
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update concerning the additional correspondence that had
conme in since the previous session, and since |ast week
| would say we received 50 to 60 additional letters in
opposition to the proposed transaction.

And that's all that | really have by way of
i ntroduction. The remai ning topics to, again, announce
the road map so that people can follow, itemIl is

vertical market power, where we are expecting

presentations by Raj Addepalli, Mark Reeder and Jean
Cl eary.

1l is financial protections. IV is capital
-- 1 amsorry. On financial protections we will be

hearing from John Stewart.

IV is capital expenditures or cap ex, and
the related topics of safety, reliability and customer
service quality, on which we will be hearing from Tom
Dvor sky and Sandra Sl oane.

And fifth and finally, is public benefit
adj ustments or PBAs and rel ated ratemaki ng questions on,
which we will be hearing again from John Stewart.

So, with that, I think we are ready to nove
into the vertical market power issues.

MR. REEDER: | am going to start on this

one.
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We recomend that you continue to affirm the
Comm ssion's statenment of policy regarding vertical
mar ket power and to apply it in this case.

The policy statenment establishes a
rebuttable presunmption that ownership of generation by a
T&D conmpany affiliate would unacceptably exacerbate the
potential for vertical market power.

Under the policy, the presumption of
unacceptability can be overcone in one of two ways. The
first is a showing that vertical market power cannot be
exercised either because circumstances do not give the
T&D company an opportunity to exercise market power, or
because vertical market power can be mtigated. In this
case, we nmean fully mtigated.

This exception to the presunmption of
unacceptability does not apply here. As has been
previously described, the newly formed conpany wil
clearly have an incentive to take T&D actions or
inactions that constitute an exercise of vertical market
power, and there is a risk that actions of this type
will take place.

Furthernore, while we reconmend the
enpl oyment of mtigation measures herein, as | just

said, they are not conplete, meaning that they wil




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

continue to be a residual risk that the T&D conpany wil
be able to exercise vertical market power despite these
m tigation measures.
The second exception to the presumption of
unacceptable vertical market power is a demonstration
t hat substantial ratepayer benefits, together with
m tigation measures, warrant overcom ng the presunption.
In the case before us, there are ratepayer
benefits in the form of the public benefit adjustnents;
detriments and risks in the formof the vertical market

power and the financial aspects of the acquisition; and

a relatively neutral effect of the acquisition -- I'm
sorry -- effect of the acquisition on the state's wi nd
goal s.

As for the vertical market power risks, we
have noted at the |ast session that there are
circumstances here that were not necessarily present in
ot her settings that make the size of the vertical market
power risks |less than they could be.

Therefore, in the context of an approval of
the acquisition, in which you permt Iberdrola to
continue to own wi nd generation, we recommend that you
i mpose several conditions on the transaction designed to

m tigate, although we recognize that they do not
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completely elimnate, the risk that |berdrola could
exercise vertical market power.

And that you take note of substantia
rat epayer benefits in the form of positive benefit
adjustnments in determning that the vertical market
power policy statenment's presunmption has been rebutted
here.

Such a decision does not change the
Comm ssion's policy on vertical market power. The
presumpti on of unacceptability of ownership of

generation by a T&D conmpany remains.

Any future Section 70 filings that involve
t he ownership of generation by a T&D company affiliate
will need to denonstrate either that vertical market

power cannot be exercised or that substantial ratepayer
benefits anal ogous to those in this case, together with
m tigation measures, warrant overcom ng the presunption.

| am avail able for questions, or Raj could
just go into the discussion of mtigation measures.

CHAlI RMAN BROWN: | think the way we will do
it today is give Comm ssioner Curry first shot at
questions if he wants since he m ssed | ast discussion,
but obviously everybody else will have an opportunity to

comment or question.
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COWM SSI ONER CURRY: First let me apol ogize
for falling ill |ast week. It was actually harder on me
t han on you, but | do apol ogi ze.

Raj, could you go over again the study that
is item 13 in your vertical market power conditions, and
lay out, if you would, what you hope and expect this
study to gain us, as a Comm ssion, in identifying the
transm ssion and interconnection concerns in this area.

MR. ADDEPALLI : Good morni ng, Comm ssioner
Curry.

In response to your question, the concern is
that there could be in the comng future, in the com ng
years, as a result of additional wi nd generation being
pl aced on line, there could be potential bottlenecks of
generation where generation nmay not be able to sel
outside of the pocket due to transm ssion constraints.

So, this is not unique to NYSEG and RG&E,
but it could be an issue with other utilities as well,
such as Ni agara Mohawk and New York Power Authority.

So, the study that we are contenplating or
recommendi ng that you ask the utilities to conduct is to
identify such potential congestion pockets in your
service territories where generation could be bottled,

and it should also identify what transm ssion measures
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woul d be required to alleviate the congestion and assess
the cost effectiveness of doing so, of inplementing
these transm ssion upgrades.

And we have given a little bit nore
definition since the last time we spoke to this, and
first, the study shall be conducted by an independent
third-party using sharehol der funding, but NYSEG and
RG&E shall work with the Department of Public Service
staff in developing the precise scope of the study.

In the event that NYSEG and RG&E and
departnment staff cannot resolve a dispute, the staff
shall request the PSC to provide resolution of the
di sput e.

We are | ooking at this in two steps. In the
first step, NYSEG and RG&E shall provide a detailed and
comprehensi ve scope of the study, and associ ated
timeline with mlestones with the Conmm ssion within 30
days of the issuance of this order.

And the study shall, at a mninmum include
pl anning for the next ten years. That's the planning
hori zon for the New York 1SO reliability needs
assessment, as well.

And model any wind projects in the |ISO que,

i nterconnection que, any projects of which NYSEG and
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RG&E are aware, with an in service date through the end
of 2013. That's the RPS goal tineline.

The scope of the study that they file should
i nclude the base case assunptions and describe all the
sensitivity analysis they would include in the study.

And the final results of the study should be
submtted with the Comm ssion no |ater than the m ddle
of 2009, June 30.

But, in the first instance, the scope of the
study within 30 days would help us shape it better and
we can bring it back to the Comm ssion for its review
and take your coments and continue the study.

COWM SSI ONER CURRY: Thank you, Raj.

How does that dovetail, if at all, with the
position we took in the Marble River -- approving the
Mar bl e River wi nd project?

MR. ADDEPALLI : It dovetails nicely.

In the Marble River proceeding the
Comm ssi on asked future devel opers to come in and
explain to the Comm ssion as part of the CPCN process
whet her the generation would be bottled and whether it
wi Il displace potentially other renewable resources as
opposed to just fossil resources.

And they would have to work with the utility
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and the | SO and perhaps other utilities as needed. So,
this study would be nore of a generic study as opposed

to one by one to help identify what you identified as a
concern before.

So, it will be a hel pful exercise for al
t he devel opers and the state.

COWM SSI ONER CURRY: Thank you.

| think I also was rem ss in not thanking ny
fellow Comm ssioners for asking a |ot of good questions,
forcing nme to read the transcript three times the |ast
time. So, | think a nunber of the questions that | was
concerned about were discussed at the |ast session.

Thank you.

CHAlI RMAN BROWN: Shoul d we have Raj do his
presentation? Okay.

MR. ADDEPALLI : Thank you.

At the |last two sessions we |aid out
conditions that would help mtigate vertical market
power. The conditions provided for various reporting
requi rements and restrictions.

In the itemin front of you today,
Attachment B to the revised PBA nmenmo dated August 29th
that's describing the vertical market power related

conditions, we tightened up the |anguage a bit nore
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again in terms of which entity should file and the dates
for filing.

We have one change from before that | wil
describe in a mnute, but in sunmmary, without repeating
all the conditions, let me just summari ze. There are 14
conditions altogether, and | am using the phrase
"condition" pretty |oosely here.

Four of those conditions, nunber five
t hrough eight, deal with generator interconnection
process. Three of those conditions deal with energy
deliverability issue that you just tal ked about, 9, 10,
and 13.

Two of the conditions deal with divestiture
of fossil wunits, conditions three and four. Three of
them deal with restrictions and reporting requirements
and new i nvestnments, conditions 11, 12 and 14.

And two conditions deal with dispute
resol ution.

The one change we made from the | ast session
is in condition number four. Previ ously we recommended
that | berdrola and their affiliates should be prohibited
from constructing new fossil generation wi thin New York
St at e.

We are nodifying that now to say that they
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shoul d be prohibited from owning any interest in fossi
generation in New York State.

| would also like to offer another
clarification. It's not in the conditions in Attachment
B, but it is in the text of the session item This is
regardi ng the 90/10 sharing mechanism for net proceeds
from sale of fossil facilities.

To clarify again, we are recomending to say
that the Comm ssion defer the sharing mechani sm deci sion
to phase two in this proceeding, where it considers the
di vestiture plan of the utilities.

In the past the Comm ssion has all owed sone
sharing in some cases and no sharing in some cases of
the net proceeds fromthe sale of fossil units.

By deferring this issue the Comm ssion woul d
retain its flexibility to decide on an appropriate
sharing mechanismin phase two, considering various
interests it may have to balance in the divestiture
process.

That concludes my presentation. | woul d be
happy to take any additional questions.

CHAI RMAN BROWN: Any?

COWM SSI ONER ACAMPORA: Yes. Not more of a

guestion, but just to make sure there is a clarification
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with regard to a prior Comm ssion decision on the
Russel | Station.

So that there is no m sunderstanding or
characterization, that it would be included in this
particul ar deci sion.

MR. ADDEPALLI : | think this Comm ssion
order will clearly spell out that we are accepting the
offer to sell or divest these fossil units, and would
require the utilities to file within 90 days the
di vestiture plan for Comm ssion approval .

This was done previously in the auctions of
ot her sales in other utilities in a two-step process
where in step one they would file a divestiture plan of
| ogistics of how it will happen and then actual
di vestiture.

So, we recomend that be adopted here, too,
that they file within 90 days a plan for divestiture.

COMM SSI ONER ACAMPORA: | just wanted a
clarification for the record.

COWM SSI ONER HARRI S: Raj, did you mention a
phase two?

MR. ADDEPALLI : Filing of this plan within
90 days, | adopted as phase two.

COMM SSI ONER HARRI S: That's all to date
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that's in phase two of this proceeding, correct?

MR. ADDEPALLI: As we go along if there are
ot her issues we can pick them out and call them phase 2,
2A. For now I'm just calling this phase two, the second
sessi on.

COWM SSI ONER HARRI S: You created phase two.

MR. ADDEPALLI : Yes.

COWM SSI ONER HARRI S: | just wanted to make
sure |I'm not m ssing anything.

CHAlI RMAN BROWN: Let's clarify this. I
think there's an awful |ot of things in this case that
we are requiring things to be filed within so many days,
information to be provided, transm ssion studies, and I
t hink Raj just shorthanded that to call it the next
phase of this case.

There's no formal phase two. It is going to
be an outgrowth of the conditions and the requirements
t hat we put in.

MR. ADDEPALLI : You are correct.

COMM SSI ONER CURRY: | assume that would
apply also to John's discussions with the conmpany
regarding his -- the conditions in the finance and
accounting area.

CHAI RMAN BROWN: Correct.
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MR. STEWART: Every additional filing
requi rement | ater on.

COWM SSI ONER CURRY:  You shoul d have
copyrighted the phase two, Raj.

CHAI RMAN BROWN: Raj, | have one question.
" m just going to be followi ng up on Comm ssi oner
Harris' consistency of policy here and it goes to Mark
and to Raj.

What we have said our policy currently is,
we have discussed it frequently, that vertically
integrated -- we don't want vertically integrated
generation with the transm ssion and distribution
compani es unl ess substantial benefit, I think is the
phrase, or some phrase very akin to substantial benefit.

Here | think what you just said is that we
are going to preclude Energy East from owning any fossil
generation facilities.

Does that differ from our current policy or
woul d they still have the ability to say, hey, here's ny
substantial benefit claim  Can we build? | just want
to clarify that because it sounded a little
i nconsi stent.

MR. REEDER: | think you m ght need a | egal

answer there.
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| mean the vertical market power policy
statement establishes a presunption that in a Section 70
case, and that's where someone would acquire through a
purchase, that a T&D conmpany owni ng generati on would be
unacceptable, but let's, one, overcone that presunption.

Now, if we are having this as a condition
here, | guess | am going to have to defer to the |awyers
if there is still an opportunity for someone to plead to
you, here we are, we think we can overcone the
presumpti on and talk you out of your condition you had
earlier.

MS. CLEARY: In this case, in directing or
acknow edgi ng that the fossil fuel generation would be
sold, there is no need to then determ ne whether a
substantial benefit will be provided to ratepayers.

CHAlI RMAN BROWN: | understand. | guess |
was responding to Raj changed the | anguage of one
condition today.

Maybe you could read that again, Raj, where
you said you changed- -

MR. ADDEPALLI : | think that l[ast tinme we
said that they should not be constructing new fossi
gener ati on. And | think that modifying to be nore

enconpassing to say that they should be prohibited from
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owni ng any interest, even if they m ght not be
constructed, but purchasing other fossil units.

CHAlI RMAN BROWN: So | guess ny question is:
Are we establishing a different policy for NYSEG and
Energy East than currently exists for Con Ed or National
Grid? The presumption is they can't own generation, but
as we are proving here you could under certain
conditions if substantial benefits were proven.

COWM SSI ONER HARRI S: Can | just jump in
al so?

But we -- following up on that, the
condition says they can't acquire or construct fossil
fuel generation.

So, is not nentioning all -- the broader
context of all generation allowable? | nmean if it's not
fossil fuel are we then granting perm ssion for themto
own ot her non-fossil fuel generation?

MR. ADDEPALLI : | believe we are. In this
context we are allowing themto own wi nd, renewable
resource generation, and continue to own hydro resources
as well, on a rate based treatnment.

So we are differentiating.

MR. DVORSKY: | got to correct a statenent.

We are not allow ng Energy East conpanies to
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purchase or invest or own wind or have interest in wind
generation affiliate. So, we got to watch out.

CHAI RMAN BROWN:  Actually we are all ow ng
Energy East to own hydro.

MR. DVORSKY: Hydro as a rate base, which is
existing right now. W are not recommending themto
di vest that facility.

As far as wi nd, or any other generation, we
are not in this order recommendi ng you allow themto
have any interest in other generation.

COWM SSI ONER HARRI S: So, in this particular
proceedi ng, one of the conditions is that -- in this
proceedi ng we would allow themto own the wind that they
currently have and come back to us for approval to own
wi nd above 80 nmegawatts.

That was one of the conditions.

CHAI RMAN BROWN:  Any conmpany has to cl ear--

MS. CLEAR: That's the requirenment of the
Public Service Law, so it's not our condition.

COWM SSI ONER HARRI S:  So, by us saying they
have to -- they can't own or acquire or construct fossil
fuel, can they go and acquire a photovoltaic conpany?

CHAlI RMAN BROWN: Company or facility?

COVMM SSI ONER HARRI S:  Anyt hi ng, both.
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MR. REEDER: The way we wrote it was we |eft
it broad in that they could certainly be a photovoltaic
or things like that, or hydro.

We didn't narrow it solely to wind. W just
narrowed it to -- we |left out renewables generally from
the prohibition by prohibiting fossil.

MR. DVORSKY: Let me add to that: But t hey
woul d have to come in and show a rebuttable assunmption
that there is significant benefits of doing, in your
exanmpl e, photovoltaics, and the Comm ssion would have to
wei gh the benefits to the customers of New York.

COW SSI ONER HARRI S: And have the same
bal ancing test here, but nmy point is that: I f we
approve this merger with this condition we have now
opened up the gates to allow other utilities to come and
petition us for renewabl e generation.

MR. DVORSKY: The gates were al ways open
with the waiver and the rebuttable assunmption.

COWM SSI ONER HARRI S: Now t hey have
precedent.

MR. DVORSKY: They have basically, if you
approve this -- | wouldn't go that far.

They have an exanple that the Comm ssion

al | owed under this record and your order, if you do
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approve it, a case to | ook at.

MS. CLEARY: Comm ssioner Harris, it is not
controlling precedent. And each case that comes before
you with respect to this is just a very new thing, new
devel opment .

It is going to present a |ot of challenges
if what you discuss actually conmes into fruition. But
the Comm ssion will have an opportunity to | ook at al
the different facts and circunstances that are presented
in this case and has broad authority under the Public
Service Law to do so.

So, it is not controlling.

COWM SSI ONER HARRI S: It's not controlling
but it sure gives some weight to it, doesn't it?

MS. CLEARY: Yes. And you have to -- and
argunents will be made about the decision in this case
by parties involved in any future type of petition along
those lines, this is true.

COWM SSI ONER HARRI S: | guess that's what |
have al ways wanted to get ny arms around what exactly
are the substantial ratepayer benefits we are
attributing to the vertical market power.

| mean that's -- how nmuch of the PBAs are we

attributing to offsetting vertical market power risk?
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That's. ..

MR. REEDER: | don't think we are picking

any particular anmount of that. | think we are | ooking

at the whole package and it's hard to slice down and say

this many mllion overcomes this.

The whol e package, we tal ked about the $250

to $300 mllion range, and that's the substanti al

rat epayer benefit in total that overcomes the vertical

mar ket power risk and the financial risk in conbination.

CHAI RMAN BROWN: The point | was trying to

make a little bit was | don't believe we are trying to

change any policies in this case that exist.

We are applying the existing test to this

case and trying to determ ne whether sufficient evidence

exists to nove on that. | think, however, and | would

li ke to suggest, that at some point in the future it
m ght be ripe for us to take a | ook at the existing
policy, especially perhaps in Iight of renewable
devel opment as opposed to fossil fuel plant.

It just may be something that we want to

| ook at, but I'"'min conplete agreement with Conm ssioner

Harris, we don't want to be setting those precedents
i ndi vi dual cases that makes it difficult to determ ne

exactly what our consistent policy is.

in




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

23

Someti mes you are better off to take a
generic look at the issue and try to determ ne where we
want to be.

So, | would suggest that what we have done
if we approve this today is not changing our policy in
any way but strictly applying our policy. And t hat at
some point in the future we as a Comm ssion may want to
take a | ook at the way the existing policy works and
whet her we think there's any tweaks to it that are
necessary or not.

MS. CLEARY: ' m delighted to say that from
a |l egal perspective that's correct, Chairman.

CHAlI RMAN BROWN: | sit next to enough
| awyers and |'ve | earned sonet hing.

Raf e.

JUDGE EPSTEI N: If that closes out the
di scussion of vertical market power, then, as | said,
item Il would be proposed financial protections, and
t hat would be John.

MR. STEWART: Good mor ni ng, Chairman. Good
mor ni ng, Comm ssioners.

| think we are going to divert a little bit
from that schedul e because | have an issue that is

related to wind and | think we want to bring it to your
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attention as an additional recomendation and while we
are close to the topic I think we should probably
address it.

We have considered that |berdrola has a
bi ndi ng comm tnment to invest $100 million in wi nd assets
in New York. \While we recognize that there are vertica
mar ket power risks associated with such investments, we
al so recogni ze that the wind investments by | berdrola
have positive effects on the econom c devel opment of New
York, and that the PBA and rel ated vertical market power
protections are adopted or that we recommend to you
t oday al so address some of the risks and chall enges
posed by wi nd power.

As a result, we would |like to assure nore
econom ¢ devel opnent benefits for the State of New York
and the residents of New York in the future.

As such, we now recommend that as a
condition for approving the merger the conmpany, or the
Comm ssion, you, require lIberdrola to increase its
bondi ng comm tnment for wind investment by $100 m I lion,
from $100 mllion to $200 mllion.

Mor eover, to assure that New Yorkers receive
econom ¢ devel opnent benefits, we would also recomend

that you require that in the event I|berdrola is unable
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to spend all of its additional $100 mllion anount
within --1 think we were thinking about a two year
period at this point.

In the event it is unable to spend that
entire incremental amount, it set aside 25 percent of
t hat amount for the purpose of funding additional
econom ¢ devel opnment prograns.

This, again, would happen | think after two
years. The idea here is to the extent that | berdrola
does not spend specific amunts over the $100 mllion on
our additional wind investments to help spur the
economy, it would set aside a sum of money to basically
hel p attract busi nesses, hopefully create jobs, and
create additional |oad which would help hold down
electric prices and gas prices in the state.

That concludes the recomendati on.

CHAlI RMAN BROWN: Let me just start out and
then I will -- when you say -- see if | understand the
proposal .

It is that the conpany had commtted $100
mllion of investment in w nd. We are asking for an
incremental $100 mllion for a total of 200.

MR. STEWART: Yes.

CHAI RMAN BROWN: If that incremental 100
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mllion is not spent they would have to provide sonme
sort of alternative econom c devel opnent measures to the
tune of 25 mllion, about a quarter of that?

MR. STEWART: If they -- if, for exanmple,

t hat they did not spend the whole $100 mllion, it could
be 25 mllion, if they spent 150 mllion then it would
be if they were $50 million short, so it could be 12 and
a half mllion.

CHAI RMAN BROWN:  What sort of econom c
devel opment programs could we envision? | mean | think
if I understand the proposal, it's a fairly |iberal
interpretation. They could say -- they could nmake
proposals to staff and say this fulfills our requirement
if we need to fulfill that.

Could you give me some exanpl es?

MR. STEWART: Yes. | think Sandra has some
peopl e here that can help us on that.

MS. SLOANE: Good morni ng, Chairman and
Comm ssi oners.

There is a fundamental connecti on between
energy and econom c devel opment and currently NYSEG and
RG&E both have rate funded econom c devel opment
prograns.

But | think John Cal cagni, who heads up the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

27

econom ¢ devel opnment programs, and he could give you a
coupl e of exanples of prograns that have added jobs and
incremental | oad.

MR. CALCAGNI : Good morni ng, thank you.

Coupl e of exanples that | have just right
of f hand. In RG&E's territory, a project in Monroe
County, five-story, 120,000 square foot business
attraction.

For receiving a grant, a targeted financi al
assi stance grant, from RG&E, a capital investment of $59
mllion was nmade. 50 jobs were retained. 40 new jobs
were created. And an increnental |oad of up to 3400
kilowatts is expected at that project.

A |l arge maj or pasta conpany was attracted
with the assistance of a $35,000 grant to inprove the
gas infrastructure. As a result of that, in Livingston
County, a capital investment of $96 million was made,
created 121 jobs, and added a gas | oad of 110,000 therns
per nonth.

In NYSEG s service territory in Broome
County, a commercial printing operation was built on a
100-year-old brownfield manufacturing site. They
totally rebuilt the site. A capital investment of $50

mllion was attracted. 87 new j obs were created. And
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3200 kilowatts of incremental |oad was added.

Al so, in Chemung County, a manufacturer --

i nternational manufacturer of orthopedic inmplants and
instruments expanded their existing facilities by 25,000
feet. It helped to retain 300 jobs that otherw se would
have been relocated to perhaps either Westchester,
Pennsyl vania or Zurich, Switzerl and.

And they also -- because of the expansion
t hey created 100 new jobs and 800 kilowatt incremental
| oad increase, just on those two projects.

CHAI RMAN BROWN: Thank you.

One other thing, | wasn't here then, |I'm not
sure if anybody can address this, but when the Energy
East merger with Central Maine, etc., all took place,
it's my belief we lost a lot of utility jobs to Maine at
t hat point, and nmuch of their headquarters is now in
Mai ne?

MR. STEWART: W -- the headquarters of
Energy East is still technically | ocated within New York
State. There's not a |ot of enployees that actually
wor k there. Most of the holding company's service
functions are |l ocated in New G oucester, Mine, which is
just outside of Portl and.

As far as head count changes, | asked people
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to |l ook at the change in enmployee |evels at RG&E and
NYSEG si nce 2004. It | ooks |like there's a total
reducti on of enployees of 800 -- about 800 people.

It's not entirely clear that all of that is
total job | osses. Some of that probably involved people
rel ocating from New York to the offices in Maine. So,
it's not a total |oss of overall jobs from the conpany
but it's definitely a | oss of New York jobs.

CHAlI RMAN BROWN: If the company had to nmeet
this econom c devel opnent requirenment, would bringing
some of those jobs back honme, would that be eligible, do
you believe?

MR. STEWART: | would certainly consider it.

CHAlI RMAN BROWN: Ckay.

COWM SSI ONER CURRY: John, although I don't
get priority on this because this is new, the spending
of the nmoney -- | am delighted we are focusing now on
$100 mllion comm tment, which was one of Rafe's first
poi nts, and increasing or entertaining the suggestion we
increase it.

As | read the corporate structure of
| berdrola, the entity that's going to do that is
| berdrol a Renewabl es, which is an 80 percent owned

subsi diary, meaning 20 percent is owned by the public at
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| ar ge.

How do you see tying this comm tnment, both
the 100 mllion and the incremental 100 mllion you are
now suggesting, back into the approval of this case?

MR. STEWART: This probably involves a | egal
interpretation, but | also remember that |berdrola has
basically made a binding comm tnment subject to a show
cause order. They just agree to make a binding
comm t ment subject to a show cause order to make the
i nvest ments.

So | don't know if we really have to be
worried about where the investnments -- what part of the
entity investments conme from It's making a binding
equi pment subject to show cause to do the investnents.

COWM SSI ONER CURRY: So, just to follow that

string out. In the event, for whatever reason, either
the basic $100 mllion comm tment or the enhanced $200
mllion commtnment is not fulfilled, our recourse would

be agai nst the operating conmpanies, and essentially the
sharehol ders of the operating conmpanies, which is
ultimately the parent, is |berdrola.

MR. STEWART: | berdrol a.

COWMM SSI ONER CURRY: That's basically the

enforcement mechanism for that.
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MR. STEWART: Yes.

COWMWM SSI ONER CURRY: Why did you pick 25

percent of the additional 100 mllion as opposed to 25
percent of your recommended 200 mllion?
MR. STEWART: | think we just focused on the

increment of what we are doing that's really on the
margin -- this is a new recomendati on here -- rather
t han focusing on what the entire record was considering.
So it's just focusing on the incremental piece.

CHAlI RMAN BROWN: Comm ssi oner Harris, you
| ook |Iike you are thinking of questions.

COWM SSI ONER HARRI S: | am t hinking.

CHAI RMAN BROWN: Pat, do you have any?

COMM SSI ONER ACAMPORA: No.

COWM SSI ONER HARRI S: You are tal king about
a binding comm t ment. In the RD, the judge had many
concerns about all the caveats and escape cl auses that
woul d render the $100 mllion comm t ment
non- enforceable. And that was a big concern, | believe,
of Judge Epstein's.

How do we plan on making this commtment as
airtight as possible?

MR. STEWART: | think it would have to still

require -- the same conditions that would require --
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woul d be applied to the original commtment would still
have to be required here.

COWM SSI ONER HARRI S: But | thought on the
original comm tment of the petitioners they had escape
clauses for siting and some other measures that would
render it null and void. | am just concerned about
calling it a binding commtment if it's not really an
enforceable comm t ment.

CHAI RMAN BROWN: What | think we have here
that's different is a fallback spot. | n ot her words,
if, let's say, the federal tax credit never gets
renewed, our RPS program di sappears, and it's determ ned
that building the wind is not economcally viable, then

there is this new requirement that didn't exist before.

And the new requirement is this $25 million
of econom c devel opnment benefits. | think that's what
makes it different than what -- Rafe's proposal, which

was they would make this comm tment but if those things
went away, well, the conmm tnment went away.

This puts a fallback on it.

COMM SSI ONER HARRI S:  So, if we had the tax
credits, and the federal tax credits and everything
el se, but for siting purpose they can't get sited.

MR. STEWART: The recommendati on, which |
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made, is if Iberdrola is unable to make that investnent,
t hat additional $100 mllion, the 25 percent provision

t akes over and doesn't -- that didn't -- ny
recommendati on did not say basically unable because of
X, Y and Z. Just said if they are unable to do it.

COWM SSI ONER HARRI S: For any reason, if
t hey are unabl e.

MR. STEWART: That's what mnmy recommendati on
was. | " m sorry for confusion. | was. .

COWM SSI ONER HARRI S: That's okay. \hat
exactly are we considering as investnment?

COWM SSI ONER CURRY: Could | perhaps clarify
for a second?

The way that | read this is that the
condition on the $100 mllion commtment is "no materi al
adverse change to the existing fundamental econom cs of
wi nd generation in New York State. This [imted
condition” -- I'"mqquoting from petitioners --"This
limted condition to Iberdrola's commtnment is necessary
to address events beyond | berdrola's control that relate
to fundamental changes, e.g., elimnation of federal
production tax credits or the renewable portfolio
st andard.

This limtation does not relate to the
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econom cs associated with any individual |berdrola

Renewabl es project, e.g., land wite acquisition,

turbine wite acquisition, financing construction, etc."
| don't know whether that's hel pful.

CHAI RMAN BROWN:  WAs your other question,
Comm ssioner Harris, what constitutes an incremental
i nvest ment ?

COW SSI ONER HARRI S: \What are we -- what
are we putting into the dollar pool? What exactly are
we considering an investnment?

MR. STEWART: It could be focused on new
projects rather than acquisitions of projects that are
al ready underway or already operating.

COWM SSI ONER HARRI S: So, the projects that
the company has in the pipeline to receive RPS
subsidies, it's net of the RPS subsidies, the
i nvest ment ?

| mean if these projects are awarded and
start operation, | mean what exactly are we constituting
an investment?

MR. STEWART: | am not sure | understand
your question.

MR. DVORSKY: | would say it's the capital

expenditure that the conmpany put out for building the
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facility, not the energy or the RPS funds.
It's actually incremental. They can't buy
existing wind power. And this is, |ike the Chairman

i ndi cated, a new mechani sm

There is no waiver. If they can't build an
incremental 100 mllion or they don't get up to the 100
mllion for whatever reason, they couldn't get siting or

it didn't make sense to them, whatever, this new
mechani sm kicks in to the tune of -- the maxi mum woul d
be $25 mllion for econom c devel opnent.

In other words, the logic is that the
i nvestment of wind not only helps the policy of clean
energy. It also provides for those |locations econom c
devel opment .

So we want to assure that's not going to
happen, which we believe is somewhat of a benefit to the
area, that we have a mechanism to capture some doll ars
for econom c devel opment for the State of New York.

And that's the concept that we are trying to
do, so there is no real waiver associated with this
mechani sm

COWM SSI ONER HARRI S: So it's capital
expendi tures.

MR. DVORSKY: Yes, it is.
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COMM SSI ONER HARRI S: Al right.

When woul d we have the date begin? | mean
it's not capital expenditures on projects that are in
t he pipeline. It would be noney that's spent after a
certain time certain?

MR. STEWART: | would assume it would be
after consunmmati on of the merger.

COWMWM SSI ONER HARRI S: W Il we be spelling
all of this out in ordering clauses with specificity?

MS. CLEARY: Now we wil | .

CHAI RMAN BROWN:  When woul d you envi sion
them com ng back to us and reporting on their progress?
How much time would be appropriate?

MR. STEWART: Two years is what we are
t hi nki ng right now.

CHAI RMAN BROWN: Wbul d they have to have
spent that nmoney within two years or how would we...

MR. STEWART: Clearly we would want -- not
want to be as inflexible to sinply say that they spent
$150 mllion in two years and if they have a new project
underway and we know they are going to spend $100
mllion in the next year, we wouldn't require the
i mposition of the 25 percent in those circunstances, but

it's going to be some informed judgment that would have
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to be enmployed at that point in time.

CHAI RMAN BROWN: But you envision about a
two year wi ndow for them to come back, do the report,
and say here's the investment that we made or are making
and here are the dates we are going to make and we woul d
hold them to that | would think.

MR. STEWART: Or here are the investments we
are about to make.

COWM SSI ONER HARRI S:  \Whose i nfornmed
judgment then? So, if they don't spend the noney would
it come back to us for a decision?

MR. STEWART: It has to come back to you.

MS. CLEARY: The Comm ssion m ght want to
consi der requiring periodic reports on how the progress
IS going.

COWM SSI ONER HARRI S: Ri ght, because hearing
a project is in the pipeline and it's going to be up and
runni ng next year, | mean, we will face that when we
come to it, but I think the nore facts that we have
before us the better.

So, you are right. Reporting requirements
woul d be good.

CHAI RMAN BROWN:  Any ot her questions on this

fairly new concept today? Hearing none...
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MR. STEWART: | will get into the financial
protections.

| have counted 34 different issues that
related to financial protections in this case that were
out st andi ng anong the parties.

| believe we have resolved all of themin a
fair and equitable manner that protects the interests of
New York ratepayers.

| just want to give you kind of a recap of

all of the --

COWM SSI ONER HARRI S: " m sorry. Can | just
go back to the -- I"msorry. This has just been a new
proposal as of this morning so | amstill digesting it

here.

The econom ¢ devel opment nobney, this is
shar ehol der money, this is not ratepayer nmoney, but
would it go for -- to offset econom c devel opment rate?
| mean how do we envision the econom c devel opment funds
bei ng spent?

MR. DVORSKY: No, | would -- it would
definitely be sharehol der nmoney, unlike the existing
programs that John gave you exanpl es of.

And | suggest at that time if a pot is

devel oped to have a coll aborative basically is the size
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of the pot. If it's large enough you may want a
col |l aborative to see how you spread out those dollars in
upstate New YorKk.

The other method, if it's smaller dollars,
come on a case by case basis. | think it's the nature
of the size of the pot and how you want to distribute it
and | would go with that type of process and you could
give the options in the order.

COWM SSI ONER HARRI S: So, we are not
envisioning that it's offsetting the ratepayer economc
devel opment rates, this would be in addition to?

MR. DVORSKY: Yes.

COMM SSI ONER HARRI S: But it's our
di scretion.

MR. DVORSKY: Yes. Could come to you on a
case by case basis or through John Cal cagni, econom c
devel opment, people bring it to you. If it's a |large
pot of money there are many options to distribute the
funds. There are many ways of addressing the
di stribution of these funds to the better of the upstate
region.

MR. ADDEPALLI : Per haps, Comm ssi oner
Harris, to give you a perspective.

The current ampunt, nmy understanding, is
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about $34 mllion in econom c funding between the two
compani es on an annual basis.

COW SSI ONER HARRI S:  On an annual basis.

CHAI RMAN BROWN: Then we woul d necessarily,
if they wanted to spread this out over three years or
some program like that, | don't think we -- | mean |I'm
not going to prejudge what we are going to do, but |
could see options available that it wouldn't necessarily
have to be a one time one shot.

You m ght get more effectiveness out of it
if it was spread out a little, correct?

MR. DVORSKY: Yes. | think those
determ nati ons of how you spread out the dollars, who
you spread it, what programs, should be made at the two
year time frame, see where the economy is and what's the
best .

An industrial park may want to come into an
area versus another -- there may be conpeting proposals,
hopefully all good ones, but one may provi de better
benefits to the area than another one.

So, | don't think we should prejudge it and
it may conme one year |ater than another one. So, |
think timng should be on the table as far as spreading

the doll ars.
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CHAlI RMAN BROWN: Comm ssi oner Curry.

COW SSI ONER CURRY: John, going back a
pace.

Your recommendation is to up by doubling the
comm tment and using the extra $100 mllion to bal ance
out in an econom c devel opment setting if things don't
wor k right.

In considering the various options that we
have under the PBA, you were careful to relate themto
experiences we have had in other settings. And | am
wonderi ng what caused you to focus on doubling instead
of , say, multiplying by 20, which would get us to 2
billion, or 10, which would get us to a billion.

What was the basis in your mnd for arriving
at 100 mllion?

MR. STEWART: | think I was cognizant of the
fact that the PBA recomendati on we have before you at
$275 mllion is the m dpoint of a range.

And | think it's possible we could have come
up with a higher commtment, but | think we are really
| ooking for a way of assuring that ratepayers are going
to receive added value, either -- through economc
devel opment, hopefully, or through wi nd or through

something else in a way that could enable the Conmm ssion
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to be more confortable with our $275 mllion PBA
adj ust nent .

So, it's sonmewhat of a pragmatic approach,
but it's also recognizing the positive inpact of further
wi nd i nvestment or econom c devel opnment programs on New
Yor kers.

COWM SSI ONER HARRI S:  John, how nuch -- what
woul d $200 m Ilion of investment generate in megawatts
for wi nd, do you know?

MR. STEWART: 100 nmegawatts, approxi mtely.

COWM SSI ONER HARRI'S: For $200 mllion it's
100 megawatts?

MR. STEWART: Yes.

MR. ADDEPALLI: Using $2,000 a kw estimate.

COMM SSI ONER HARRI S: Thank you.

MR. STEWART: | will go back to ny financial
protections.

This is just going to be a fairly high Ievel
summary. There was 34 issues of disagreenent at one
point in time on financial protections. Eventual ly
staff and the petitioners reached agreenment on 16 of
t hem

Ranging -- a variety of issues from

prohi biting recovery of goodwi Il in rates, to noney pool
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protections. In most cases these agreenents were pretty
much structured along the Iines of what was in the
KeySpan- Ni agara Mohawk case.

One thing noteworthy of telling you about is
the idea of at |east one situation or several situations
the protections here are stronger than protections in
Ni agar a- Mohawk KeySpan.

| will refer you to the idea that |berdrola
has agreed that after the approved acquisition of Energy
East, that Energy East continue to conmply with the
provi sions of Sarbanes-Oxley as if they were still bound
directly by those provisions.

That includes attestations and the
certifications by officers, while not legally required
any more, they still agree to continue them So, it
provi des us an added degree of certainty in that
i ndi viduals from Energy East are basically staking their
name on the accuracy of the books and records and the
statements made in their financial reports.

So, that's a very positive thing from ny
perspective.

Obvi ously, if there is 34 issues and there's
agreement on 16 then there is disagreement on 18. Two

of those 18 issues were established -- were decided
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entirely in staff's favor.

These are provisions relating to dividend
restrictions in the event that, one, |berdrola's bond
rating is in danger of falling outside the investment
grade or has fallen outside the investment grade.

Or, two, NYSEG and RG&E's bond rating is i

danger of falling outside the investnment grade rating.

We basically put exactly the same provisions

in place for |Iberdrola as we have for Grid and KeySpan.

We see these dividend restrictions as the cornerstone

our financial protections and we do not want to deviate

fromthem
Two itens were decided in favor of staff.

Six items were decided in favor of petitioners. And

there's a whole variety of things ranging from | anguage

on the special class of preferred stock, which we think

is workable the way they proposed it.

There's various reporting requirements that

the company said are burdensome, which we agreed, we
agreed with, and have eased.

And there's additional financial informati
that staff wanted the conmpany to file as part of rate
cases which we again said is not needed because that

financial information would be filed annually as part

n

of

on

of
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ot her reporting requirements in this deal.

We resolved five issues partially in favor
of both sides. And the key theme here was that staff
said we needed | ots of financial statements about the --
lots of information about all of Iberdrola's individual
affiliates and we want that information in GAAP based
accounting.

| berdrola's response was basically we can't
do GAAP because we have never done GAAP for nost of
t hese operations and providing you individual statements
for all of our regul ated and unregul ated operations
around the world is really burdensome.

We tried to take a m ddle ground by com ng
up with a stream ine approach that gives staff as nuch
of the information as requires and also allows |berdrola
to aggregate a |lot of their foreign information in a way
t hat would be | ess burdensome on them

In addition, it would allow Iberdrola to
file international information based on international
accounting with the proviso that they address any staff
guesti ons about what the accounting means in 10 business
days.

Clearly, the key to this whole thing is

| berdrola's cooperation with this provision -- these
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provi sions. We are going to have to monitor that
carefully because that's critical to the success of this
provi sion.

There is four issues related to code of
conduct affiliate transactions and cost allocations
which, in nmy view, there's insufficient record evidence
to deci de.

| also suspect there's actually nmore than
four issues here. There's probably a ot of tiny
| anguage i ssues that have to be resolved, too.

My experience in other situations is these
are the kind of issues that are resolved at the end when
all the big issues are put out of the way, so it's very
i kely the parties just didn't get to this |evel of
detail .

So, as a result, | would Ilike to send this
back to the parties for themto resolve. After 120
days, the parties would present the resolution of the
issues to you for approval or, alternatively, to the
extent they cannot reach agreement, they would have to
make an argument to you about why they think their
position is better than someone else's and you woul d
have to make a deci sion about any outstanding issues.

COMM SSI ONER ACANMPORA: John, can |
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interrupt at

think it's t

and not possibly 60 days?

m ght be --

days. |t hi

parties together and doing the negotiations and doi ng

the drafting of some of this fairly detailed | anguage

can be -- can take |onger than you would think.
COMM SSI ONER ACAMPORA: | know. | just
think it's, you know, for a decision to be made, 120

days is a long tinme. | would like to see it tightened

up to 60 days.

code of conduct remain in effect? It's not -- we don't

have a vacuum, do we?

right now is that I|berdrola would step into existing

Energy East'

already in place for code of conduct, cost allocations

and affiliat

there's just

this point.
| have a concern about the 120 days. I

oo | ong. Is there a reason why the 120 days

MR. STEWART: It's just my judgment. | t

| don't think there is any magic in the 120

nk usually we recognize that getting the

CHAI RMAN BROWN:  John, woul dn't the existing

MR. STEWART: Basically the recommendati on

S shoes as far as all of the protections

e transacti ons.

So, there is still protections in place --

areas where sonme of the parties thought
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that it needed to be upgraded and nodi fied and just
brought up to date to where we are at with other
compani es.

CHAl RMAN BROWN:  You would like to -- | am
afraid if we go to 60.

COMM SSI ONER ACAMPORA: | would like to see
it changed. | think 120 is too | ong.

Even if they conme in at 60 and then you
could grant another 30 days, just to make sure that

t hi ngs are progressing and they are not just |aying

around.

MR. STEWART: Okay.

CHAlI RMAN BROWN: |s everybody confortable
with that? We will modify that | anguage to nove it a

little quicker.

| think she has a good idea there. At the
end of 60 days maybe we could have a report to us that
says we have agreed or we need an additional X anount of
days we are asking or that they totally hit an inpasse
and say, well, mght as well bring it to you now.

SECRETARY BRI LLI NG: May | suggest that they
report to you at 60 but that they have until 90 to file
t he recomendati ons?

That would give them an opportunity and you
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could guide themif they are not progressing along the
lines that you think appropriate.

CHAI RMAN BROWN: Everybody confortable with

t hat ?
COWMM SSI ONER ACAMPORA: Yes. Thank you.
MR. STEWART: That brings ne to one | ast
i ssue. It's a new issue which actually the parties

didn't argue about, but it's an issue we would like to
i ntroduce here and it's related to the savings from any
new mergers involving |Iberdrola and United States based
utilities.

And to the extent that new mergers occur, we
want to have a mechanism put in place to assure that
rat epayers of NYSEG and RG&E are all ocated a share of
any cost savings produced by that merger in the event
t hat NYSEG and RG&E are not in the rate case node at
that point in tinme.

CHAlI RMAN BROWN: How | ong is the wi ndow
open, John?

MR. STEWART: This wi ndow's going to be open
until -- well, the calculation of the add on savings
woul d accrue automatically until the next time that
NYSEG or RG&E's rates will be set.

The idea being the specifics of how we
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capture their savings on an ongoi ng basis would be dealt
with in the rate case that was underway.

CHAI RMAN BROWN: Thank you.

MR. STEWART: That concludes the financi al
protections.

COW SSI ONER CURRY: John, just one
gquesti on.

In the event that there isn't an acquisition
by I berdrola, from a process standpoint, and there isn't
a rate case pending at the time, how would you envision
trying to capture the ratepayer share of the synergy
savi ngs?

MR. STEWART: Ri ght now? The ratepayer
share of the synergy savings from the proposed
transaction before us?

COWM SSI ONER CURRY: No. MVhat | am asking
is: Going forward, assum ng the follow on -- assum ng
there's an adoption of -- the merger closes and the
foll ow on merger savings clause kicks in with another
transaction, how would you describe the process for that
kicking in, assum ng there is no rate case?

MR. STEWART: | think we would like to at
| east start out and trying to model it simlar to what

we used for Niagara Mohawk, by just making some generic
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assunptions about what the costs to achieve are and how
they relate to the steady state | evel of expected
synergy savings and efficiency gains, and make sonme
general assunmptions about how costs to achieve phase
down over time while savings phase up over tinme.

And it's basically it's going to come down
to some give and take among the parties, too. There's a
| ot of moving pieces and there's probably more than one
way to do it.

MR. DVORSKY: There is another safety val ve
that we are recommendi ng as part of option three, that
if the Energy East conpanies do not come into rate cases
within 18 nmonths, the 80/20 sharing at a |ower return
ki cks in.

So there is another acquisition, and its
experience with savings and the Energy East conpanies, |
believe you capture a lot of it with that mechanismin
pl ace without any determ nati on.

Al so, you have to realize we know of nothing
on the table right now, so if they even announce
somet hing tomorrow, or after you issue your order, it
takes awhile to get approved, as you know, through
processes.

COMM SSI ONER CURRY: | have heard that.
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MR. DVORSKY: So, 18 nonths is...

CHAI RMAN BROWN: Some states |onger than
ot hers.

MR. DVORSKY: Protections there.

COWMM SSI ONER ACAMPORA: Doesn't option three
say 12 to 18 nonths?

MR. DVORSKY: 12 to 18 nmonths, but if they
don't come at 18 nonths, then the new mechani sm of 80/ 20
sharing, ratepayer 80, sharehol der 20, to excess
earnings, kicks in with a |lower return on equity than
if, in fact, they did experience another merger and
t here was synergy savings associated with that, that
Energy East costs reflect, you would be picking up a
l[ion's share of that through that mechani sm

MR. STEWART: Just to be -- so we are
totally clear, that's where you filed the mechanism
The mechani sm would basically identify the savings and
it would be deferred for use in the next rate case for
NYSEG or RG&E.

COWMWM SSI ONER CURRY: That's exactly what |
was going to ask you, John, so.

JUDGE EPSTEI N: So then | think we are ready
to nove on to capital expenditures and safety and

reliability, and that would be Tom
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MR. DVORSKY: Good norni ng, Chairman Brown,
Comm ssi oners.

At the |last two sessions | addressed
electric reliability and gas safety performance
mechani snms and capital expenditure issues for electric
and gas in this proceeding.

| recommended addi ng several safeguards to
ensure the utilities maintain the proper focus on
reliability and safety.

Those recommendati ons were consistent with
the recommendati ons contained in the National
Gri d- KeySpan nerger.

Let nme briefly recap those recomendati ons.

First, we recomend the doubling of
previously established negative revenue adjustnment for
substandard el ectric performance conpared to the
previous target |evels.

We al so propose an additional doubling of
the revenue adjustnents in the follow ng years should
either utility continue to perform poorly.

On the gas side we recomend that the safety
performance measures be adjusted to reflect historical
performance | evels and that the revenue adjustments

| evel s also be subject to the same doubling provisions
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as adopted in the National Grid-KeySpan merger.

Each conpany should also accelerate its pipe
repl acenment levels to remove | eak prone infrastructure.

Our second recommendation would be to
require each conmpany to file a report detailing the
physical condition of all elenments in its electric
system and prepare a plan and schedul e identifying
needed repairs, remedial actions, or monitoring
progranms.

Our third recommendation is that the
compani es must spend their proposed budgets for 2009 and
2010. This results in an annual comm tment for electric
of approximately $140 mllion for NYSEG and $90 mllion
f or RG&E.

For gas, the annual comm tment woul d be
approximately $20 mllion for each conpany.

Finally, we recommend that NYSEG and RG&E be
required to provide five years' spending forecast
annual | y. Forecast should include planned system
upgrades and associ ated expected costs and
reconciliation between the past year's actual
construction activities and the previous forecasted
expendi tures.

By recommendi ng these safeguards, it is our
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intent that the conmpany decisions post merger properly

reflect safety and reliability concer

us to take pronpt actions to ensure proper |evels of

i nvest ment are being made.
| would be glad to answer
after which Sandra Sl oane will give t

saf eguards presentation.

COWM SSI ONER CURRY: | guess the only

guestion | have, Tom 1is on cap ex.

Whil e we have -- you articulated what it is

that we are going to be requiring now, are there

provisions -- assumng that there is

there provisions for a rolling report

Because | think knowing a little bit about

how Con Ed does cap ex it's not just

it's a five to seven year process. Are there provisions

for rolling?
MR. DVORSKY: Yes. More

menos that you have before us in our

recommend if the conpany is proposing to spend or spends

90 percent of the previous year's budget, that it comes

in with a report and shows specifical
mai nt ai ns safe and reliable service.

And we would | ook at that

ns. It also all ows

any questions, and

he consumer service

no rate case -- are

?

a two year process,

detailed in the

recommendati on. We

ly why that |evel

in each subsequent
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year if they are spending below the |evels that I
articul at ed. So, there is that process.

Al so, one of the recommendations, as an
early warning, is looking at their five year projection
that's going forward each year. So, they are proposing
a reduction in their capital expenditures in subsequent
years of ' 10.

We can then go in, have a dialogue with them
and understand the nature of why they are proposing |ess
capital projects to get a feel, maybe a substation
sli ppage, and so on, so forth, that justifies a | ower
| evel .

Or some other slippage that is adequate or
it may not be adequate and they are just cutting where
t hey shouldn't be cutting. W would have an early
war ni ng of that and give our perspective to them and
di al ogue.

If we are really concerned that it wll
i mpact reliability we would -- could issue or recomend
to the Comm ssion to do a show cause order before it
happens.

COWM SSI ONER CURRY: Thank you.

COWMWM SSI ONER HARRI S:  We had nentioned -- we

had di scussed | ast week about the condition assessment
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report. And | made sonme comments, suggestions or voiced
some concerns about having some uniformty as to
assessing the age of the infrastructure to assist us so
we aren't conparing apples and oranges, but we can
actually use it as a guiding tool in assessing the
entire state of the infrastructure for New York State.

So, | was hoping we could, in the ordering
clauses, with the condition assessnment get some
uniformty here to assist us.

MR. DVORSKY: | would recomend agai nst
that, and I will give you an exanple.

| would hate to have a criteria where you
woul d have to replace a certain amount of wooden poles
or a certain amunt of rot or whatever, have you, of the
pol es as a consistent statew de standard.

| am just giving you that as an
illustration. Or rust level of a lattice tower, so on
and so forth. | don't think we have the intelligence or
the informati on enough to articulate those specifics
based on this record.

We have our transm ssion fol ks, system
peopl e, and our distribution sections |ooking at and
havi ng di al ogues with each utility, just not this

utility. Periodic meetings to go over why they are
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proposing their projects, why they feel --why they
replaced the program

So, it's not a small task and | don't think
we are capable of doing it, quite frankly.

COWM SSI ONER HARRI S: Maybe | am -- what |
am only suggesting is a common definition possibly of
"deterioration"” and having the company explain their
prioritization and their assessment of that so we can
get -- we can start conparing.

MR. DVORSKY: What we could do is we could
put at a mnimum type of provisions that we want to see
in this report.

I n other words, if they feel like there's a
repl acenment at a certain level justify why they feel.

Is it a standard? |Is it just for this type of facility?

COWMM SSI ONER HARRI S: \What is deteriorating
and what is -- and what would define something that
needs to be replaced in four to six years.

Let's conpare that. | think it will help us
wi th planning purposes. | mean | see what you are
saying but just even getting a conmon definition out
there or having them justify or explain exactly what
their--you are pointing.

MR. DVORSKY: M ke Worden, who is the Chief
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of the Distribution section, as you know.

MR. WORDEN: If I can try to comment on that
alittle.

| think we are trying to address sone of
what your concern is with the electric safety standards.
In fact, in these standards that were put out for
comment a couple nmonths ago, we proposed conmnon
definitions for problems that are identified during
i nspections.

| think Tom s also right that we are kind of
in the infancy of this thing and it's something that we
are trying to develop right now as we speak.

COW SSI ONER HARRI S: And wi t hout any hard
and fast roles, just since we are at the infancy, let's
get some common definitions, some clear justifications
or clear explanations so can prioritize and can start
comparing for planning purposes.

MR. WORDEN: Our expectation is to cone back
to you this Fall with the electric safety standards.
Again, that's an inspection criteria and common
definitions in sonme of those sections.

MR. DVORSKY: | think you will be seeing
more of that.

COMM SSI ONER HARRI S:  Wbul d that be then
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i ncorpor at ed

goi ng forwar

which is a big, big chunk.

wel | .

ri ght now is

| wouldn't want to have them have one set of standards

and anot her

are left, again, comparing oranges and bananas.

MR. DVORSKY: | am a hundred percent with
t hat goal . |"m just saying | don't want to |ay out what
the common one is yet until we get this intelligence of

what Grid is

is doing.

where there'

That's -- |

Conmm ssi oner

into their condition assessnent report
d?
MR. WORDEN: Shoul d be part of it, yes.

MR. DVORSKY: That's the distribution part,

MR. WORDEN: Af fect the transm ssion as

COMM SSI ONER HARRI S: | know National Grid

filing their condition assessment reports.

utility another set of standards so then we

doi ng, what NYSEG is doing, what Con Edi son

And understand, if there are differences,

s commonality, that's the | ow hanging fruit.

am a hundred percent with your goal, though.

COWM SSI ONER HARRI S: Ckay.

COWM SSI ONER CURRY: Foll owing on with
Harris' comments.

M ke, when you do come back to us with these
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proposed standards perhaps you could include exanpl es,

if not all instances, where there is a distinction and a
difference between how one utility defines something and
another utility defines something.

Because, as we have seen in certain other
sectors, | know what it nmeans because | said it but it
doesn't necessarily give us the tools from a managenent
standpoint to assist in auctioning at all.

MR. DVORSKY: Just to give you sone
hi storical perspective.

In gas, we had the same concern where
different conmpanies were identifying or interpreting
| eak prone outages and stuff of that nature differently,
so we had a workshop. W had to make sure the industry
had commonality.

Took us about a year to get through that, so
we would be on a conmmon criteria basis. So, when you
| ook at the gas safety performance measures it was
appl es and appl es.

So, the sanme goal we were trying to attenpt
t hat we are not saying one decaying or deteriorating
pole or line in one franchise area and then right next
door is different than Grid versus NYSEG.

That's not our goal. Our goal is make sure
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we are on a conmon record.

CHAI RMAN BROWN: Thank you.

Sandy.

MS. SLOANE: It's still morning. Good
mor ni ng, Chairman Brown and Comm ssioners.

Il will just take a mnute and briefly review
our recomendati ons on customer service. You wil
recall in the National Grid-KeySpan nmerger case the
Comm ssion established that safeguards are necessary to
ensure that customer service does not suffer as a result
of any change of ownership. W propose that that same
policy should be adopted here as well.

We recomend that the potential negative

revenue adjustnments for NYSEG and RG&E be doubl ed.

NYSEG woul d be increased to a maxi mum of $7 mllion in
electric revenue, $1 mllion of gas revenues.

RG&E woul d be increased to $5 mllion of
electric revenues and $1.4 mllion of gas revenues.

If in 2009 or any subsequent year the
conpanies fail to meet the service quality threshol ds,
t he adjustments would be doubl ed again.

We feel that these measures will ensure that
customer service quality is corporate priority and that

| evel s of customer service remain at high |evels.
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| f you have any questions | would be glad to
take them

CHAlI RMAN BROWN: | just want to reiterate
what | said last time. W are not changing the
standards, we are changing penalties, correct?

MS. SLOANE: That's correct. And only if
they fail -- if they fail the measures will these
i ncreased penalties cone into play.

CHAI RMAN BROWN: Thank you.

Raf e.

JUDGE EPSTEI N: Thank you.

That brings us to the fifth and final
subj ect area, which is PBAs and some ratemaking process
i ssues, which are rel ated.

John.

MR. STEWART: W presented three options to
you a couple weeks ago regarding the PBA and rel ated
I ssues. You could require any of those options as a
condition for approving the acquisition of Energy East
by | berdrol a.

We have elim nated option two because in our
view it does not provide sufficient benefits to
rat epayers when conmpared with option one and option

three. So that obviously |eaves us with options one and




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

64

t hree.

Both options rely on a PBA of $275 mllion,
whi ch again, is the mdpoint of what | think is a
reasonabl e range. The major differences between the
options concern a treatment of possible synergy savings
and efficiency gains which would occur in the short run.
And | define the short run as the next 12 to 24 nonths.
So, basically the first two years after nmerger
consunmati on.

Option one establishes fairly stringent
earni ngs sharing provisions. 50/ 50 sharing at a return
on equity of 9.9 to 10.9 percent. 75/ 25 rat epayer/
sharehol der savings returns in equity are earned between
10.9 percent and 11.9 percent. And 100 percent for
ratepayers if the return on equity exceeds 11.9 percent.

Option one also requires NYSEG and RG&E not
to file cases for 12 nonths. So, it's effectively a 23
mont h stay out provision.

By contrast, option three introduces no new
earni ngs sharing provisions upfront, but rather relies
on the sharing provisions already in place.

| will recap those for you. For RG&E gas
earni ngs sharing begins at 12 percent. El ectric for

RG&E begins at 12.25 percent.
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For NYSEG, gas earnings sharing begins at
12.5 percent, and there is not an electric delivery
earni ngs sharing mechanismin place for NYSEG at this
poi nt .

However, there is a conmpdities provision in
pl ace for NYSEG related to its fixed priced option, FPO.
More specifically, NYSEG keeps our earnings from the FPO
up to $10 mllion and shares excess earnings beyond the
$10 mllion, 85/15 ratepayers and sharehol ders. NYSEG
is fully at risk for FPO | osses.

We al so adopted a simlar mechani sm for RG&E
on the commpdity side at the main session in August
where -- exactly the same as NYSEG except that the
threshold is $6 mllion of profits rather than $10
mllion of profits.

Option three also requires the conpanies to
either file rate cases in the next 12 to 18 nonths, or
become subject to earnings sharing commencing at 10
percent and 80/ 20 ratepayer/sharehol der allocation after
18 mont hs. So, effectively, option three would be a 23
to 29 nonth stay out at m ni num

Your determ nation of whether option one or
option three better meets the public interest depends on

your expectations about four things.
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They are: The | evel of energy efficiency
savings and efficiency gains available from a
transaction; the level of the costs to achieve these
savings; the timng of these savings and costs. And how
i kely you believe it is that the nore stringent short
run earnings sharing provisions of option one could |ead
to the merger not being consummated.

| f you expect |arge net savings fromthis
transaction in the short run, and do not believe there's
great uncertainty about merger consunmmati on, then option
one is superior to option three.

| f you expect there are no short run synergy
savings or efficiency gains fromthe merger and are | ess
concerned about the merger being consunmmated -- nerger
not being consummated, then option three is the better
of the two options.

To help sort this out, |I can also provide
you with just a little bit nore informtion.

| berdrol a expressed a strong dislike for an
earni ngs sharing mechani sm put forth by staff that is
quite simlar to what we have recomended under option
one in this case.

Thus, while it's very difficult to predict,

there is sone basis for determning that there is some
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risk that the merger m ght not be consummted under
option one. There's probably more risk under option one
t han option two -- |I'm sorry, option three.

Al so, experience in recent mergers, National
Grid's acquisition of Niagara Mohawk, National Grid's
acqui sition of KeySpan, and Energy East's acquisition of
RG&E, all suggest that net savings from the merger and
in the short run are not likely to be very great. That
t hey could be zero or |ess.

This occurs because, as | alluded earlier,
the costs to achieve synergy savings is often the
greatest in the early years and the synergy savings and
efficiency gains themselves are often the |Iowest in the
early years.

So, the cost to achieve a savings start out
hi gh and go down, synergy savings and efficiency gain
potentials start out | ower and increase.

So, generally, there's not a | ot of
potential for gains in the short run from mergers in New
York. At least that's what we have seen.

What this suggests is a little added val ue
in the use of the stringent earnings sharing provisions
in option one.

However, | also recognize that Comm ssioner
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Curry two weeks ago asked a real good question. I
al ready noted the significant short run savings that
| berdrola realized as a result of the Scottish Power
transaction and questioned why it would not be
unreasonable to expect sim/lar savings here.

| just want to bring you up to date because
| have done a little more research on what those savings
ar e.

You can go to the | berdrola and Scottish
Power's web sites and you can see copies of presentation
and gui dance documents suggesting that in the |onger run
| berdrol a expects to realize about 20 percent reductions
in net operating expenses at Scottish Power, which
sounds pretty good.

But if you go and look at a little more of
the detail, you will find, for exanmple, on page 37 of
their June 2008 quarterly report that their actual
review of Scottish Power indicates that approximtely 15
or 16 nonths into the transaction they were able to
identify that the net operating expenses for Scottish
Power are about 8 percent |ower after the merger than
t hey were before the merger, which is still a
substantial nunmber.

But to put in context for New York, simlar
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reduction for NYSEG and RG&E woul d be about $40 mllion
based on net operating expenses.

So, that's just the background information.
| am going to tell you why |I don't think the Scottish
Power tenplate fits that well with the Energy East
situation and it's based on the evidence provided in
this record.

And that is that Scottish Power had several
hundred i ndividual information technol ogy applications
out standi ng and they specifically contracted for those
applications. They basically had busi ness arrangenents
with a variety of entities to deliver those
applications.

After the merger, I|berdrola kind of cut
t hrough this morass and consolidated its IT functions
and realized significant savings.

By contrast, the record here indicates that
Energy East consolidated its IT functions several years
ago at about the same tinme as when it acquired RG&E. I n
addition, it also |looks |like the bulk of the I|Iberdrola
savings were realized from I T applications on the
generation side of the business, but only about 10
percent of the savings were realized fromthe T&D side

of the business.
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So, it does not appear that the same
opportunities that existed for Iberdrola as part of the
Scottish Power transaction present thenselves here.

Two ot her points which were also touched on
earlier which also suggested it may be difficult for
| berdrola to i mediately come in and find savings
reference the fact that Energy East's acquisition of
RG&E al ready provided significant synergy savings for
ratepayers. The record in this case indicates over the
next five years it could be as nmuch as $400 mllion.

Moreover, | already tal ked about the
declines in head count for Rochester Gas & Electric and
NYSEG t hat have occurred since 2004. So, | think
together this information suggests that Energy East has
already realized | arge savings and as such it may be
more difficult for Iberdrola to conme in and find added
savings as easily as it did with Scottish Power.

Wth all that said, | think there is
potential for synergy savings and efficiency gains in
the |l ong run. | base this on the evidence provided by
staff in the record, the rebuttal testimny by |berdrola
whi ch basically admtted that, and the very fact that
| berdrola paid a price substantially above Energy East's

book val ue when they acquired the conpany.
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This all suggests that it is

expect savings from the merger at some point in the

future.
Because of this concl usion,

where | think the timng of the savings

be, I think it is nmore inportant to have a stringent

earni ngs sharing mechanismin place, or

rate review in place by the third year after merger

consummation, than it is to have a very stringent
earni ngs sharing provision upfront.
So, overall, it's my conclusion that

stringent short run sharing provisions and stay out

provi sions, option one, don't represent

i mprovement over the provisions of option three.
And given the added certainty under option

three that the merger will be consunmated, | see option

three as providing the best conbination
protections and certainty.
That concludes my presentati

COWM SSI ONER CURRY: John, t

over a little bit some of the ground you already covered

| ast week.
What is your best guess as t

that the targets in either option one or

reasonable to

and because of

are likely to

alternatively, a

a dramatic

of wval ue,

on.

his may be goi ng

o the |likelihood

-- | guess that
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sort of answers it -- or option three will be invoked,
based on what you have seen thus far for this year, |ast
year the historical trends, how do you see the process
wor ki ng?

MR. STEWART: At this point the only conpany
that would be -- on the basis of 2007 results, the only
conpany that |ooks like it would be in any danger of
i nvoking the delivery sharing provisions on a going
forward basis would be RG&E.

However, somet hing has happened with RG&E
that is going to significantly reduce their earned
return, and that is the fact that the Rochester
transm ssion project is gone -- have gone into the rate
base.

That's a significantly |arge investnment,
that it will likely reduce the earned return on equity
for RG&E by 200 to 300 basis points. So, that's going
to substantially bring RG&E's return on equity down.

I n addition, the NYSEG returns on equity for
el ectric and gas operations are in the tens right now on
the basis of 2007 results. G ven ongoing effects of
inflation, and assum ng that there aren't major savings
out there along the |lines of what | have concl uded, |

suspect those nunbers are going to be |lower in 2008 and
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2009, and in all Ilikelihood the amount of sharing under
either option -- the amount of sharing under option
three is probably just non-existent and the anount of
sharing under option one is very |low at best.

COWM SSI ONER CURRY: Thank you.

One additional point. Does the stay out
provision in option one cause you to reconsider the
commencement point of 9.97

MR. STEWART: | have been actually thinking
about that as | was saying it today because | didn't
have the information in the last -- at the |ast session.

But, in effect, what we have under both
scenarios are stay outs of two to two and a half years.
So, given what we have done in other cases we could
easily justify adding 20 basis points on to the starting
point for the sharing provisions.

So rather than sharing provisions starting
at 9.9 percent, which is our current cost to equity
estimate for NYSEG and our Rochester Gas & Electric,
their sharing provisions could start 20 basis points
hi gher or 10.1 percent.

COWM SSI ONER CURRY: Thank you.

COWM SSI ONER HARRI S: Fol | owi ng up on that,

so, if we had a higher starting point for an earning
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sharing mechanism going forward it would sort of be a
hybrid of option one and option three?

O if we were to have an earnings sharing
mechanism let's say 50/50, and beginning at 11.9 or 11
point -- | mean we can really conme up with any

conmbi nati on, could we not?

MR. STEWART: If you -- | mean if you are
tal ki ng about what | just -- you are tal king about what
| just said about the adjustment? | just said we could

justify going from9.9 to 10. 1.

That doesn't--that's not going to change the
sharing percentages. It's just going to increase the
threshold at which sharing would begin under option one
and then the 18 nonth part of option three.

COMM SSI ONER HARRI S:  But couldn't we have a
50/ 50 earning sharing mechanism from opti on one, and
keep it out 12, 18 nonths under option three, so if
there are any synergy savings in the short term as you
define it, it m ght be captured at 50/50 but keep it out
12 to 18 nonths.

MR. STEWART: Under -- well, under option
three what we would have to do is we would have to
change the starting point for the sharing. Ri ght now

under option three we are | eaving the existing sharing
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provisions unchanged in the rate plan.

So you would effectively have to nodify
option three to basically take the sharing provisions of
option one. You just overlay that.

That's probably in ny view something that
t he compani es would see as the worst of both options
because you are taking the stringent sharing provisions
of option one, and you would be |layering those on top of
the very stringent, even nore stringent, |onger term
sharing provisions of option three.

COWM SSI ONER HARRI S: So, having --
reviewi ng our discussion of |ast week, and I wll just
reiterate nmy question or concern about you say, well,

t he company has strongly opposed an earning sharing
mechani sm so it's not being recommended necessarily,
strongly recommended here.

But they strongly opposed a | ot of other
items that are being recommended. So | just -- | know
we are trying to pick and choose and I'"'mtrying to
obvi ously come up with the best possible scenario for
t he company and the ratepayers.

| am not | ooking to do anything other than
try to get a fair or a good scenario, but I am | ooking

at sort of a little bit of option one and a little bit
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of options three, as opposed to making it so black and
white and trying to come up with something that m ght be
more reasonable for everybody.

MR. STEWART: | understand that. Again, |
am somewhat concerned about if we put more sharing into
option three, which it sounds |ike what you are
recommendi ng, you increase the |ikelihood that they are
not happy with option three and we risk |losing the PBA
bal ance.

So, I"'mjust -- it's obviously a judgment
call and you are just going to have to use your judgment
on this, but | just see nore risk of the deal not being
consummated if we were to do that and if we just sinmply
go with option three as it stands.

As | said earlier, | don't see really that
much value in going with the additional or the nore
stringent short term sharing provisions.

COWM SSI ONER HARRI S: But what if there are

synergy savings?

MR. STEWART: If there are synergy savings
in the short run, then under -- if you go to option
three then we basically would have to -- we would get

them after 18 nmonths under the sharing provisions, or we

woul d get them when they -- if they file a rate case
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after 12 nonths effectively when we set -- when we reset
rates.

CHAI RMAN BROWN: That's a good thing. I
mean if they can aggressively achieve synergy savings
and we get to capture themin 18 nonths that overall is
positive to the ratepayer, not a negative, even though
there would be a short termability for themto get
above what we m ght consider a reasonabl e--

COMM SSI ONER HARRI S: But it m ght not be 18
mont hs. lt's more likely to be 12 to 18 nmonths plus 11
mont hs, so it's 29 nonths.

MR. STEWART: But there would be a sharing
-- the sharing mechanism could kick in if they did not
file a rate case.

COMM SSI ONER HARRI S: W thin?

MR. STEWART: W thin the 18 nonth tinme
frame.

COWM SSI ONER HARRI S: Even if they did file
a rate case in 18 nonths it would take 11 months, so
it's still 29 nonths until we...

CHAlI RMAN BROWN: Potentially.

COWM SSI ONER HARRI S: Potential ly.

MR. STEWART: Yes.

COWM SSI ONER HARRI S: So, potentially, even




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

78

if they did file it could be 29 nonths.

MR. STEWART: Yeah. The only other thing |
woul d add is sonething that | think Tom Dvorsky said at
| ast session, and that is: Based on our experience, the
ri sks of going out and spending the noney to achieve
t hose synergy savings, because they have not come in
asking for any kind of special accounting treatment and
deferral, along those lines in other mergers, that's
totally on their dinme.

They are totally at risk for spending those
moni es and trying to achieve those savings in the short
run. So again, | just don't see a great potential for
significant short run earnings above those caps.

MR. DVORSKY: Yeah, it's a judgment call.
| "' m not going to indicate -- and we just have to | ook at
what they have to achieve to get the synergies.

And the best conprehensive -- the nost
recent and best conmprehensive review that was put on the
record and cross-exam ned and testified to, etc., was
t he KeySpan-Grid merger.

And what was that? That was two New York
compani es, plus some New Engl and compani es, merging.

And it wasn't the first one -- entry into the United

States, which was done by Grid and Ni agara Mohawk
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bef or ehand.

Looki ng at those nunbers and let nme -- for
Long Island, for the two year period we are talking
about, the costs to achieve was 17.2 mllion and the
synergies was 14.8 after two years. It drastically
flipped the third, fourth year where the synergies were
much greater than the costs to achieve. Drastically.
Started $10 million difference, for example, for the New

York compani es, and about the same for the Long Isl and

compani es.

For New York, the cost to achieve was 29
mllion in the first two years and the synergies was 25
mllion, so that gives us some confort that -- and

John's anal ysis of what they are earning at this point
does not include any costs to achieve into it.

So if you add this nunber as a net negative,
t hat reduces their return and also you are getting 50
percent of zero. And you have to judge that. You could
get 50 percent of something else and you have to judge
that in terms of with all the other factors on whether
or not the deal is a deal fromtheir perspective.

| am not saying it is or isn't because | am
not in their boardrooms or their strategies and so on,

so forth. And it's going to be a judgment call.
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So, we are just giving you a perspective
from our experience that we don't see any really
significant synergy savings in that two to 29 -- two
years to 29 nonths and there is a risk.

And the $275 mllion, there is an anal ysis
in your report. Just in order of magnitude, you could
use it different ways, but that's about a five percent
reduction of delivery for five years for these
compani es.

That's significant. It's the only rate case
for that long. That's a significant reduction. And
whi |l e everybody | ooks at different nunbers, from ny
perspective, that's real.

On anot her context, the ratepayer has an | OU
of about $400 mllion that it owes the Energy East
conpani es net . It's Iike 800 and 400 when you net it
rough.

So the 275 mllion--

CHAI RMAN BROWN: Just to be clear on that,
Tom  That's due to deferrals that have accrued over the
years both ways?

MR. DVORSKY: Yes. That what the customer
owes the company right now that they would have to pay

t hrough different ratemaking mechanisms from the get go.
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So, this really dents that, if you just want

to offset the 275 against the 400. Just want to

under stand when you are weighing these things --and it's

a judgnment call, I'mnot going to say it's an easy one,

| just want to make sure at | east you understand
i ssues and the money we are tal king about.

COMM SSI ONER ACAMPORA: I will Kkick

Last week when we tal ked about the 275, we

kind of alluded to the fact that we thought -- John, you

mentioned you could go to the $300 mlIlion range,

that's where | was hoping to go.

But | think when we just tal ked about

additional 100 m|llion, and your offering of the

percent, kind of bal ances out that thought.

| am i nterested, however, in the rate case

comng in in 12 nonths. | think that's inportant. I

don't want to see it going 18 nonths. | see one
inin 12 nonths because fromthe closing date of
transaction, | think it's inportant that as soon
possi ble we can effectuate a review on the fixed
offering and also the inposition of the RDMs.

So, | think that the 12 nonths is an
i mportant date.

CHAlI RMAN BROWN: Let nme just clarify

t he

n here.

SO

t he

25

com ng
t he
as

price
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somet hi ng on that, Pat.

What we would be tal king about in my mind is
four rate cases, correct? W got two gas conmpani es and
two electric conpani es.

Maybe what we want to consider, and maybe
over the break we can talk about this a little, where we
want the focus to be, where to take your overearnings
concerns in account, and you just want to get going into
account .

What conpany would we -- m ght we want in 12
mont hs. It m ght not make sense for any of us,

i ncluding our own staff resources, to have four major
cases rush in on the same day.

So, it's something we m ght want to think
about and maybe you guys over the break would -- m ght
want to make a reconmmendati on.

MR. STEWART: It's probably a resource issue
on this side as well as on the conmpany's side as well.

COWM SSI ONER ACAMPORA: Absol utely, but |
t hi nk we should have something going in the 12 nonths.

MR. DVORSKY: Let's tal k about that.

CHAI RMAN BROWN: And have staff--

MR. DVORSKY: Let nme just clarify:

Basically you want us to look at a 12 nonth period, it
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could be for one company or sequence them and for that

conpany if

earnings cap of the 80/20 kicks in for that particular

company at

steps, John.

wrong, that
arena they

time in def

is going to be spent in costs to achieve, are we talking

about it --

wr ong, Sso,

have a question that foll ows.

cases where conpani es have provided esti mtes of costs

to achieve,

front.

match the recognition of costs to achieve with the

they don't conme in for 12 months then the

let's say 12 nonths and then if it's 15.
Okay, | just want to understand that.

CHAlI RMAN BROWN: Something |ike that?
COWMM SSI ONER ACAMPORA: Yes. That's good.

COWM SSI ONER CURRY: Goi ng back a coupl e of

It's my understanding, so correct nme if | am

if there are costs to achieve in the synergy
are effectively anortized over a period of
errals.

So that when we are speaking of whose nickle

you have the chance to correct me if | am

start with that. That's ny prem se and |

MR. STEWART: That is a treatnent in other

synergy savings and efficiency gains up

And as a result of those, we have decided to
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timng of the synergy savings to have a nmore even effect
on incone.

Here the company has made no such request,
so when it incurs costs to achieve, synergy savings to
the extent they are operating, and mai ntenance expenses,
t hose expenses are incurred and recognized in income
statement in the year they are incurred. There would be
no deferral treatment afforded them at this point.

COWM SSI ONER CURRY: Then that clarifies
what | was going to ask Tom So, thank you.

CHAI RMAN BROWN: Wth that, | would just
like to take a brief m nute.

COMM SSI ONER ACAMPORA: One nmore question.

Last week | asked about the Attorney General
investigation. W have received many letters and
e-mails from fol ks that are out there who are interested
in ongoing problems in various municipalities. And the
answer was that, oh, they can't tell us anything.

| did request that the Chairman | ook into
sonmet hing through the Governor's office, so as we
proceed that we wouldn't be proceedi ng and maki ng some
wrong step in this process.

So, | would just like to know if we have any

new news.
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CHAI RMAN BROWN: Go ahead, Jean.

MS. CLEARY: | want to tell you that the
attorneys in the Attorney General's office are very
responsive to ny phone calls, and | have spoken to one
additional attorney recently.

The status with respect to the case is
confidential, but I would also advise that given the
timng of the press release, which was recently
di stributed, the investigation is also very new. It's
j ust beginning.

So, | cannot -- | have to advise again that
the information is confidential, but as | stated | ast
time, the public information indicates that the
investigation is targeting First Wnd and Nobl e.

And these conpani es, according to our own
staff inquiries and verification, are not interrelated

with I berdrola' s corporate structure.

So, | think that it's not possible for us to

know where an investigation will go, but at this point
can't provide any other additional information to you.
COMM SSI ONER HARRI S: Can | --
CHAlI RMAN BROWN: Let me just coment before
you go.

The best | can ascertain has been pretty
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much those same facts, that at

are the conmpanies that are the focus and we have no

i nformati on what soever that |berdrola is a focus in any

way .
But, again, there is the confidentiality,

so, but that's the best |'ve been able to figure out.
COWM SSI ONER HARRI S: It's a concern for nme

as well. There is a Utica newspaper article where it

mentions that the officials from Otsego 2000 have sent a
letter to the New York State Attorney General requesting
that they investigate the devel oper of the project.

| mean | don't know the truth of it, whether

it's factually accurate or not
| ooks |i ke August 30th in the
Ot sego 2000 has sent a letter

i nvestigation.

MS. CLEARY: | nvestigation into what

project, Comm ssioner?

COMM SSI ONER HARRI S: Jordanville, in which
| berdrol a Renewabl es is the owner.

MS. CLEARY: We did receive a letter,

another letter, regarding that
respect to some of the unconfi

a change in plans with respect

this point in time those

, but there is an article
Utica newspaper where

requesti ng an

and there is concern with
rmed informati on regarding

to Jordanvill e.
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So, it's -- there are inquiries, and we are
inquiring also on the basis of the letter that we
received.

COWM SSI ONER HARRI S: | would just concur
with Comm ssioner Acanmpora and the Chairman and |I'm sure
Comm ssioner Curry that any and all information we woul d
like to be made aware of as soon as your office is
aware. And | guess all we have to rely upon is that and
our due diligence search.

COMM SSI ONER ACAMPORA: Doesn't make it

easy.
COWM SSI ONER HARRI S: No.
MS. CLEARY: No.
COVMM SSI ONER ACAMPORA: Doesn't make it
easy.

MS. CLEARY: It doesn't. It woul d be
hel pful to have the information.

| would like to add that the alleged issues
related to Jordanville are not simlar to what |
understand from the press release is the focus of the
Attorney General's investigation.

So, just to clarify that. At least fromthe
letters that | have seen com ng in.

COWM SSI ONER HARRI S: | think the newspaper
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article mght disagree with that statenment but, again, |

don't know -- | can't attest to the factual accuracy of
any of this. ' mjust relaying what | read in the paper
here.

MS. CLEARY: We will keep you apprised --

COMM SSI ONER HARRI S:  Thank you.

MS. CLEARY: -- of any further
i nvestigation. W will also track it from our office.
COWM SSI ONER CURRY: | would just add,
because this is a significant concern to ne as well, but

per haps there may come a time when we m ght profer some
hel p and assi stance.

MS. CLEARY: We have already done that --

COMM SSI ONER CURRY:  Good.

MS. CLEARY: ~--in response to requests that
came in through the Attorneys General to ne.

CHAlI RMAN BROWN: | think we will take a
break. Maybe it would be worthwhile for ne to attenpt
to sunmari ze what the staff recommendation is to us at
t his point.

And then we can -- you can disagree with me
if I get it wong, but | think the recomendation, along
with all the conditions and stipul ations that you have

laid out, I'"lIl go right to the noney.
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The PBA that you are proposing at this point
remai ns the mdpoint, 275 mllion, but | think what's
changed from the reconmendati on | ast week is an
additional comm tnment that you are going to require of
the conmpany of a total of 200 mlIlion of wi nd investment
t hat woul d be what | best describe as backed up by a 25
percent of the incremental 100 mlIlion econom c
devel opment fund that would be triggered if the
commtnment to the wind is not fulfilled within
approximately a two year time.

As we di scussed, not a hard two years, but
two years we will then find out. And I think you are
recommendi ng option three in terms of sharing, but you

admt it's a very close call and very nmuch a judgment al

cal | .

And | think one thing you have heard from us
-- | think you have heard a couple things, but the one
thing that I know would be Comm ssioner Acampora's

request maybe to think about timng of rate cases and
whet her we m ght want to nove -- especially if we go
with option three, whether we m ght want to nove at

| east one of the companies up in the time table, one of
t he conpani es.

ls that it?
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MR. STEWART: The only other thing | have is
just Conmm ssioner Acanmpora's recomendation to nmove up
the timng of the code of conduct issues as well.

CHAlI RMAN BROWN: Yes, from 120 to a 60 day
report and hopefully a 90 day action | believe is what
we deci ded on.

So, with that, why don't we all breathe,
take a break, and come back at 1:00.

(Recess taken.)

CHAlI RMAN BROWN: | would like to call the
session back to order, please.

When we |eft we had at | east one or two
outstandi ng i ssues that staff wanted to discuss. I
guess the first clarification | will ask for is there
was some di scussion on option three about the w ndow
that currently exists | think of 12 to 18 nonths, and
your recomendation that that could extend with an 11
month rate case to 29 nonths.

And would there be any way to perhaps nove
t hat up, but there was also concern expressed would that
be too much all at once.

So, with that, | know staff went and tal ked.
| would |ove to hear staff recommendati on on what you

think the best course of action would be on that issue.
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MR. STEWART: Just as background, | think
the initial reaction that it would be a |lot at once is
still probably there, but | mean you think about it a
[ittle bit more and it beconmes obvious that it's conmmon
costs, common -- a lot of common functions, and there is
definite legitimate reasons for wanting to consider al
four conmpanies at the same time rather than to stagger
the filings.

So, as a result, we would nmodify option
three at this point to require that in the event that
the conmpanies do not file rate cases after 12 nonths of
t he earning sharing provision at 10.1 percent, 80/20
rat epayer/ sharehol der would i mmedi ately kick in.

That's a nodification in that it elim nates
the 12 to 18 nmonth wi ndow, and basically starts the
t hreshold for earnings sharing after 12 nonths.

CHAI RMAN BROWN: So, |let nme understand this.
This is not a requirement that they get in in 12 nonths.
It is sinply that if at the end of 12 months they
haven't filed, the earning share mechani sm i mmedi ately
starts kicking in.

MR. STEWART: That is correct.

MR. DVORSKY: Not at the end of 12 nonths.

There would be a prohibition of filing for 12 months so
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it would have to be...

CHAlI RMAN BROWN: So, they couldn't file
before 12 mont hs?

MR. DVORSKY: Yes.

CHAI RMAN BROWN: On the one year
anni versary.

MR. DVORSKY: Yes.

CHAI RMAN BROWN: | assume we are tal king
about probably from the closing date of the...

MR. DVORSKY: O the --

MR. STEWART: Consummati on.

MR. DVORSKY: --acquisition. Consummati on.

CHAI RMAN BROWN: At 12 nmonths if they
haven't filed a plan, and maybe there would be a small
wi ndow in there.

MR. DVORSKY: You may want to put in the
order that if they close the 15th, let's say, the 12
mont hs, the first of the year, something of that nature.

COWMWM SSI ONER CURRY: First of the nonth.

MR. DVORSKY: First of the nmonth, sorry.

CHAl RMAN BROWN: So, at the end of 12 nonths
t hey would have the option of filing a rate case, which
woul d then suspend the earnings sharing mechanism for

that 11 nonth peri od.
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MR. STEWART: Yes.

CHAlI RMAN BROWN: If they didn't file a rate
case the earnings sharing mechanismis in place.

MR. STEWART: Yes.

CHAI RMAN BROWN: s that clear to everybody?

Were there any other clarifications that we
needed to go through?

Rafe, is there anything else we need to
present today?

JUDGE EPSTEI N: Not that | am aware of,
Chai r man.

CHAI RMAN BROWN: | guess we are just about
ready to go for a vote here. MVhat | would like to
provide is an opportunity for any Conm ssioners to nmake
any comments that they feel they would |ike to make.

COMM SSI ONER HARRI S: | know nobody is
surprised that | grabbed the mke first, but...

| don't have any prepared statenments.
just have a few points | just wanted to make.

When it comes to investnment in New York
State, | personally want to encourage and foster any
busi nesses that want to come in and invest in New York
St at e. | don't want to be an obstacle.

Our statutory obligation is to provide just
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and reasonable rates and safe and reliable service for
t he ratepayers.

| think here a five percent delivery rate
reduction for five years is a good thing, and | appl aud
staff for all their efforts in all the work that's gone
into this, leading us up to this five percent rate
reducti on.

And as far as having the conditions and the
m tigation measures, the condition assessment report,
and the annual reports and the five year planning
reports, those were all great things.

The doubling of the negative adjustnments for
the reliability measures, | think those are great
t hi ngs.

This isn't a perfect deal, and it may not
even be a great deal, but in nmy opinion | think it's a
good deal. And I am not confortable ganbling with other
people's noney.

And this is $275 mllion, potentially $300
mllion, added 25 in econom c devel opment money. That's
real money in a time period where the upstate residents,
downst ate residents, we could all use it.

So, like I said, I am just not confortable

ganbling that the conpany m ght walk away if we inpose a
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hi gher PBA amount .

And | take great confort that nost of the
parties, or all of the parties except for staff, either
outright supported this transaction or supported it with
conditions that | feel we have inmposed here today and
t hroughout the past few weeks -- CPB, |Independent Power
Producers, NRDC, and all the others, so | take great
confort in that.

But like | said | don't -- it's not a
perfect deal, and it may not even be a great deal, but I
think it's a good -- it's a good deal that | am not
worth -- | amnot willing to risk having the conpany
wal k away from

It is my expectation, ny hope, that this
company, who profess to be a good corporate citizen,
lives up to this reputation, and that they do provide
the jobs and the investment in New York that they have
referred to over and over again in the press.

Unfortunately, this was outside the record,
and to maintain the integrity of the process and the
proceedi ng we couldn't actually consi der what was
outside of the record. But it is ny expectation and
hope that this conpany does enbrace the area, the

geogr aphi cal region, and become a good corporate citizen
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and fulfill all the energy efficiency goals that we put
forth.

And that's it.

CHAI RMAN BROWN: Thank you, Comm ssioner
Harris.

Whi chever order you would |ike to go.

COVM SSI ONER ACAMPORA: Thank you.

As usual, thanks to the staff. W don't get
anywhere unless the staff provides us with the
information so that we can make our deci sion.

After years of being in the |egislature, |
have | earned something that Comm ssioner Harris just
al l uded to: Not hing is ever perfect. But you try to
make the best of what you can.

That's our job here, to weigh the positive
versus the negatives, and if there are nore positives
then it really is your obligation to nmove further ahead
with keeping in mnd that this Conm ssion can, at tines,
come back and review issues, particularly in a rate
case, if we feel that there is nore to be done.

We know, as was nmentioned before, our
economy is |agging, particularly upstate New York. For
years it has. We will hold this conpany true to its

wor d. W will make sure that it does make the
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investment should this nmove forward.

It's been a long and arduous trip, but as
soon as this train stops we will be hopping on another
train to make another decision. So, it goes on and it
continues to go on here.

But, really, nmy heartfelt thanks to the
staff for all their hard work. Every tinme we kept
telling them go back and give us sonething nmore and
t hi nk out of the box, they always do that. Really, it's
a great service to the ratepayers of the State of New
Yor k. So, | would like to say thanks again.

COWM SSI ONER CURRY: | have very little to
add to ny coll eagues' conmpliments and observati ons.
Learned early on that the perfect is the enemy of the
good. | agree with Conm ssioner Harris this is to the
good.

| also very much appreciate the actions,

i magi nation and efforts of staff to get us where we are
now.

We built on another European conpany's,
National Grid's acquisition of KeySpan, in certain key
conponents of this. And | hope that the way that we
deal with the issues presented here, in conjunction with

the way we dealt with the KeySpan acquisition by Grid,
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encour ages conpanies from outside the US, conpanies
within the US, to consider New York as a good investnent

| ocal e and a good place to place their bets on the

future.

That's it.

CHAlI RMAN BROWN: Comm ssioner Harris.

COWM SSI ONER HARRI S: | just left one point
out, which was on vertical market power. | personally
wi Il be watching and reviewing -- | have three or four

nmore years to come on ny term

So, | will personally be review ng and
maki ng sure that vertical market power is not exercised,
as much as we can enforce it, recognize it, to the
extent possible.

Thank you.

CHAI RMAN BROWN: | can't go one nore session
wi t hout doing ny scale one nore time, though, but in the
end that's how | have been thinking about this case al
along is that there is no doubt that on the risk side of
the scale there are some risks, and vertical market
power concerns, and our steadfast policy isn't taken
l[ightly at all.

| think we had the appropriate mtigation

measures in place that in this instance that we allayed
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those concerns as well as we could, but we retain those

concerns.

the Comm ss

be better f

don't know what the magic is, but | do know |I think $275

mllion, if

On this side are the benefits. As bot h of

i oners have mentioned, the $275 mllion woul d

or the ratepayers if it was $375 m ||

it's truly about a five percent for

i on.

five

years, is a very significant balance that gets ne to a

net positiv

| eader in r

us achi eve

Harris says

e.

| berdrola's got a reputation of being a

enewabl e resources and that hopefully hel ps

our renewable goal in New York State.

On the other hand, | think Comm ssioner

it very well, we are going to hold themto a

hi gher standard now because they are not just a

devel oper,

franchi se

with that.
reliability

good hard |

they are an owner of a very inportant

n New York State.

wi nd

| think a |lot of new responsibilities cone

Sandy's consumer protections, Tom s

protections, we are going to be taki

ng a

ook at. And we hope that the experience of

this utility can really be used for the benefit

York St ate.

So, | am hopeful, | am very hopeful,

of New

t hat
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new ownership of the facility will help us achieve many
of the goals we are trying to achieve here in New York
St ate.

And | share Comm ssioner Harris' -- and |
know the other two Conmm ssioners, who | can count on,
for vigilance in watching out and watching behavi or and
certainly staff's.

Il will just echo staff has been, and Judge
Epstein and all of staff, it's been a |long, hard road
and | really appreciate all the work that everybody has
done al ong the way.

So, with that...

COVM SSI ONER ACAMPORA: | just want to add
one nmore thing, Chairmn.

| think this case has also brought out to
all of us that sit here at the dais that it is incumbent
upon us to review our RPS and to make sure that we are
doi ng the right thing.

CHAlI RMAN BROWN: | think what Comm ssioner
Acanpora is saying: Wnd has some great benefits to New
York but it can also have sone problens. Problenms in
terms of deliverability, problems in terns of |ocal
i mpacts, problems in a variety of different ways.

| think it's -- 1 think we will be taking
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anot her | ook at the renewable portfolio standard come
this Fall, and I think we have got a |ot of issues that
we need to address, including some of the issues that
Comm ssioner Harris raised of is there a different role
t hat we should be thinking about utilities, or not, in
terms of pronoting renewables. So, | would take that as

a lesson to be | earned here, too.

So, | think we have a recommendati on on the
t abl e. | believe | sunmmarized it before |unch. You
made the one correction in option three that | think we

all agreed to, moving to the 12 month wi ndow for rate
case.

| always like to get this right. That an
earni ngs mechanism -- sharing mechanismwi |l kick in
after 12 nonths if a rate case is not filed in that
peri od. Not earlier, that period.

And with that, | think we are ready to go to
a vote.

Any ot her comments? Hearing none, all those
in favor of the recommendati on pl ease say aye.

(Ayes recited.)

Al'l those opposed?

(No response.)

Heari ng none, the reconmendation is passed.
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What happens next here is then we will be
working diligently to get the final order prepared and
public.

Any comment at all on that we need to make
at this point?

COWM SSI ONER HARRI S: | would just say |
would like to make sure that we all have the final sign
of f before that is released to the public.

CHAlI RMAN BROWN: We will run it by
everybody.

Madam Secretary, is there any other business
t hat comes before us today?

SECRETARY BRI LLING  There is no additional
busi ness.

Our next regularly schedul ed session will be
Wednesday the 17th at 10: 30 a.m here in Al bany.

CHAI RMAN BROWN: Thank you. The meeting is
adj our ned.

(Meeting adjourned.)
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