STATE OF NEW YORK DEPARTMENT OF PUBLIC SERVICE

THREE EMPIRE STATE PLAZA, ALBANY, NY 12223-1350

Internet Address. http://www.dps.state.ny.us

PUBLIC SERVICE COMMISSION

PETER McGOWAN
Acting General Counsel

GARRY A.BROWN
Chairman
PATRICIA L. ACAMPORA
MAUREEN F. HARRIS
ROBERT E. CURRY JR.
CHERYL A.BULEY
Commissioners

JACLYNA.BRILLING
Secretary

April 4, 2008
(Sent by electronic mail)

RE: Case 07-M- 0906 - lberdrola, S. A, et al.

To Active Parties:

At the concl usion of hearings on March 20, in a
di scussi on about briefing topics, the question arose whet her
briefs should address the possibility that Iberdrola is a
potential takeover target. On review ng that portion of the
di scussion (Tr. 1899-1903), | find it did not identify the
rel evant issues clearly enough.

My present intention, subject to reconsideration on
the basis of post-hearing briefs, is to present this subject to
t he Comm ssion as one that raises two general issues. The first
i nvol ves the abstract but undeni abl e proposition that, should
| berdrol a acquire Energy East as proposed, the acquired assets
thereafter woul d al ways remain subject to further disposition
t hrough subsequent transactions that are not specifically
foreseeable at this tinme. Such possible transacti ons woul d not
be limted to a hostile takeover of Iberdrola but also m ght
include, for exanple, Iberdrola s voluntary divestiture of
Energy East assets in whole or part.

Despite the absence of a specific scenario involving
known future transactions affecting the Energy East assets, the
nmere possibility of such transactions raises legitinate,

i mredi ate questions: (1) whether the Comm ssion’ s approval of

t he proposed acquisition in this case would dimnish its

regul atory authority over Energy East with respect to future
transactions; (2) if so, whether such long-range effects on the
Comm ssion’s authority would have public interest inplications;
and (3) whether the Conm ssion should address such inplications,
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if any, by adopting protective neasures or conditions as part of
the decision in this case if the petition is approved.

In ny view, the answers to questions (1) and (2) are
essential if the Commssion is to fully understand the nature
and consequences of the approval sought by petitioners |berdrola
et al. in the present case, and the extent to which such
approval in this case would bind Iberdrola’ s successors in
interest wwth respect to Energy East. However, as far as | can
tell, these questions have yet to be argued explicitly. That is
why | suggested, during the March 20 di scussion, a closer
exam nation of Public Service Law 870 (although, on further
reflection, 870 may not be the only relevant consideration). As
for question (3), it has been a subject of extensive testinony
at least indirectly, although not necessarily as it relates to
questions (1) and (2).

A second and i ndependent general issue involves
questions whether an attenpted takeover of Iberdrola is
i mm nent. Such questions are primarily factual and al ready have
been argued on the record, in connection with Staff’s
February 5, 2008 notion and again briefly at the March 20
hearing. Presumably, the nmain purpose of any additiona
argunent along these lines would be to provide updated
i nformati on. However, the March 20 di scussion may have gone
astray in concluding that questions (1), (2), and (3) above
beconme immterial unless there is evidence that a takeover
attenpt against Iberdrola is immnent. Again, a material issue
is the inpact of the proposed Energy East acquisition upon the
Commi ssion’s authority in subsequent transactions involving
| berdrola’s assets, regardl ess of whether such a transaction can
be expected in the near future.

Utimately, of course, each party deci des how to argue
its case. The above outline nevertheless may facilitate
devel opment of the record and will at |east provide fair notice
of how | propose to franme the issues.

RAFAEL A. EPSTEIN
Adm ni strative Law Judge



